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MR. JUSTICE CARDOZO’S RELATIVISM * 


HE yeer 1914 was an important one in many respects for 
the development of American jurisprudence. On January 
first of that year Mr. Justice Cardozo began his judicial career 
on the Supreme Court of the State of New York, a career which 
was to influence in then unforeseen ways the adaptation of 
private law to modern needs, and which was only to end twenty- 
four years later, after distinguished service in public law on the 
United States Supreme Court bench. Besides the modifications 
Mr. Justice Cardozo was to inaugurate in the law, the year 
1924 also marked the publication of Mr. Justice Brandeis’ first 
books, Other People’s Money, and Busimess—A Profession, as 
well as the enactment of the Clayton Act,’ and the establish- 
ment of the Federal Trade Commission,’ with its purpose of 
eliminating unfair methods of competition, a cause long identi-’ 
fied with Mr. Justice Brandeis’ legislative efforts. And in 1914 
Mr. Justice Frankfurter was appointed to the Harvard Law 
School Faculty. It was two years later before Brandeis was to 


* Paper read (in part) at Round Table discussion of American Catholic 
Philosophical Association, The Catholic University of America, Washington, 
D. O., February 11, 1944. 
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become a judge of the United States Supreme Court, and it was 
also two years later, in that same year of 1916, when, through 
My. Justice Brandeis’ efforts, the Byrne Professorship of Ad- 
ministrative Law was endowed at Harvard Law School, with 
Mr. Justice Frankfurter as its first encumbent. The World 
War which broke out in the summer of 1914 was in some 
measure to retard the new era which Cardozo, Brandeis, and 
Frankfurter were undertaking then, but in other ways it was 
to accelerate the trend they were pricking out, through its 
destruction of the old monuments of culture and the need for 
reconstruction. Looking back through the succeeding years, it is 
possible to see now, that when the veterans returned to civil life 
and their children had again taken up studies of law instead of 
war, the new juridical pattern was already in the making to 
which their activities eventually were to be required to conform. 

Sociological jurisprudence was the term by which the new 
school was to be known. Roscoe Pound, always conversant with 
continental writers, though not Dean of Harvard Law School 
until 1916, had written about “The Scope and Purpose of 
Sociological Jurisprudence” in the Harvard Law Review for 
1911.° Professors Morris R. Cohen and John Dewey had con- 
ducted a Conference on Legal and Social Philosophy at Colum- 
bia University in November, 1913,* to which those known to be 
interested in the new trend had been invited. Eugen Ehrlich, 
who had published a book on the Sociology of Law in 1913,° 
and who had founded a Seminar of Living Law at Czernowitz, 
had had to decline on account of the War the invitation ex- 
tended to him to give the Lowell Lectures in Boston in 1914, 
but his work was described in detail at the meeting of the Asso- 
ciation of American Law Schools of that year by W. H. Page.® 


591-619 (June); 25: 140-168 (Dec.). 

* Hocking, in Jour. of Philos. (19132). 

° Grundlegung der Soziologie des Rechts, 1913; Eng. tr. by Moll, 1936. 
* Proc. 1914. 
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And at that same meeting of the law school professors, Wesley 
N. Hohfeld of Yale presented his much quoted paper on a vital 
jurisprudence based on accurate concepts and unequivocal 
terminology.” Dr. Josef Redlich of Vienna,® who was com- 
missioned by the newly founded Carnegie Endowment for the 
Advancement of Teaching to make a survey of legal education 
in this country, published his report in 1914 under the title: 
The Common Law and the Case Method in American University 
Law Schools.° And Professor Richard T. Ely of Wisconsin in 
the same year published his important two-volume work on 
Property and Contract.*® In these various ways the suggestion 
of Mr. Justice Holmes that the training of lawyers and judges 
be such as to lead “them habitually to consider more definitely 
and explicitly the social advantage on which the rule they lay 
down be justified** had begun to take root in American legal 
thought. It is scarcely surprising then to discover that Benjamin 
Nathan Cardozo, who had been born in 1870, the year when 
Mr. Justice Holmes became a member of the Harvard Law 
Faculty,” and C. C. Langdell introduced the case method upon 
becoming its Dean,”* it is not surprising that Cardozo, alert to 
all these influences, should, even though not a Harvard law 
graduate, nevertheless, as Holmes’ successor on the United 
States Supreme Court in 1932, collaborate with Mr. Justice 


7™¢ A Vital School of Jurisprudence and Law” in Proc, 1914, Assoc. 
Amer. Law Schools, repr. in Cook, W. W., ed. Fundamental Legal Con- 
ceptions as Applied in Judicial Reasoning, by W. N. Hohfeld, New Haven, 
Yale Univ. Press, 1923. 

®50 Harv. Law Rev. 389-391 (Jan. 1937). 

® New York, Carnegie End. for the Adv. of Teaching,’1914, 84 p. 

10 New York, Macmillan, 1914, 2 vols. 

11“ The Path of Law” in 10 Harv. Law Rev. 467, 468 (1897), repr. in 
his Coll. Leg. Papers, p. 184. Cf. “Ideals and Doubts” in Ill. Law Rev. 
(1915), repr. in Coll. Leg. Papers, p. 307. For criticism see Rooney, 
“Pluralism and the Law” in New Scholasticism 13: 305, Oct. 1939. 

12 Lerner, The Mind and Faith of Justice Holmes, Boston, Little, Brown 
& Co., 1943, p. xxvi. 

1820 Harv. Law Rev, 1-13 (Nov. 1906). 
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Brandeis in the advancement of sociological jurisprudence, 
until he himself was succeeded in that work by Mr. Justice 
Frankfurter, who assumed the mantle of these predecessors on 
the United States Supreme Court in 1939. 

Mr. Justice Cardozo, though concerned with legal techniques 
and the functioning of law like Justices Brandeis and Frank- 
furter,—as evidenced 1) by his advocacy of the restatement of 
the law and the foundation of the American Law Institute for 
this purpose,** 2) by his encouragement of a ministry of jus- 
tice** and the eventual establishment of the New York State 
Law Revision Commission in 1934,* and €) by his interest in 
the Johns Hopkins Institute for the study of law and its work- 
ings,*’—-though concerned with these and similar practical 
interests, nevertheless he was closer in sympathy to Holmes than 
either Brandeis or Frankfurter through his wide reading in 
philosophy. Even more than Holmes he injects philosophical 
serums into his legal opinions. And he prescribes even more 
insistently than; Holmes did the study of the philosophy of law 
for the legal profession as well as for purely speculative think- 
ers. He gives at least two reasons why such study is necessary. 
In the first place he points out the lack of an accepted philosophy 
of law and the consequences of that lack. 

“We have had courts and recorded judgments for centuries,” he says, 
“but for lack of an accepted philosophy of law, we have not yet laid 
down for our judges the underlying and controlling principles that are 
to shape the manner of their judging. ... I feel very profoundly 
that much of the criticism of courts and many of the blunders of 
courts have their origin in false conceptions or at any rate in varying 
conceptions, of the limits of judicial power, the essence of the judicial 
function, the nature of the judiciai process. We may not hope to 
eliminate impatience of judicial restraint, and even revolutionary en- 


14 Cardozo, Law and Literature, New York, Harcourt, Brace and Co., 
1931, p. 121-141. 

15 Op. cit., 41-69. 

1° Laws of New York, 1934, ch. 597. 
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croachments upon the integrity of judicial power, till we settle down to 
some agreement about the things that are fundamental. The summons 
to this better understanding still presses for an answer.?® 


In the second place he expresses the thought that some applica- 
tions of philosophy to law already made have been unsatisfac- 
tory because they have been based on a conception of philosophy 
which is alien to experience and to life and so he urges an 
analysis of philosophical conceptions already to be found in the 
law, even though perhaps not consciously there. He says, 

The student does not need to be warned against fertilizing law with the 
teachings of philosophy. The warning must rather be to be on the 
watch for the philosophy which, disguised or unavowed, is latent in 
existing law, to extricate it when it is hidden, to test its truth and value, 


and to be ready to correct or discard it when it is defective or out- 
worn.?® 


He thinks that philosophy and law face parallel problems and 
in seeking answers to the legal ones he feels “the impulse of 
jurisprudence to throw herself in the arms of philosophy for 
shelter and consolation in response to the agitations and prompt- 
ings of a changing civilization demanding outlet and expression 
in changing forms of law and a jurisprudence and philosophy 
adequate to justify the change.” Taking him at his word, 
then, this study will concern itself, not with his legal doctrines 
as such and their effects on our legal system, but with his own 
philosophical premises, avowed and latent, as he has revealed 
them to us in his lectures, and the implications they hold for 
the future of our law. 

His own description of an acceptable philosophy of law is as 
workable an approach as any, for he expects that 


A philosophy of law will tell us how law comes into being, how it grows 
and whither it tends. Genesis and development and end or function, 


18 Cardozo, The Growth of Law, New Haven, Yale Univ. Press, 1924, 
pp. 144-145. 

2° Op. cit., p. 131. 

20N. Y. State Bar Assoc. Rept. (55: 265 (1932). 
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these things, if no others, will be dealt with in its pages. To these it 
will probably add a description of the genesis and growth and function 
not only of law itself, but also of some of those conceptions that are 


fundamental in the legal framework.”* 


Genesis, growth, function, and end of law are then the primary 
essentials, the elements of a legal philosophy. “It is these gen- 
eralities and abstractions,” he goes on to say, “that give direc- 
tion to legal thinking, that sway the minds of judges, that 
determine, when the balance waivers, the outcome of the doubt- 
ful lawsuit; implicit in every decision where the question is, 
so to speak, at large, is a philosophy of the origin and aim of 
law, a philosophy, which however veiled, is in truth the final 
arbiter.” *? What, then, is Mr. Justice Cardozo’s own philosophy 
of the origin and aim of law, is the question to be answered 
if we would know what guided his choice of precedents and 
principles in making his decisions. 

How legal rules come into being, the genesis of law, calls 

forth from him a great deal of consideration. With a proud 
gesture reminiscent of Holmes’ “I said with Correggio I too 
am a painter,” ** Mr. Justice Cardozo maintains that the judge 
ig not merely an administr:tor but a creative artist and he 
insistently rejects the notion vhat law is only waiting to be dis- 
covered by the judge. The genesis of law for him is a process 
of creation. 
“T am persuaded,” he says, “that at the root of any satisfactory 
philosophy of growth, there must be an understanding of what it is 
that is to grow, a philosophy of genesis or birth. We must get away 
at one extreme from the notion that law is fixed and immutable, that 
the conclusion which it declares, instead of being itself a more or less 
tentative hypothesis, an approximate formulation of a uniformity and 
order inductively apprehended, has a genuine preéxistence, that a 
judgment is a process of discovery and not in any degree a process of 
creation.” 24 


*1 Cardozo, The Growth of Law, p. 24-25. 22 Op. cit., 25-26. 
*8 Cf. Holmes, Coll. Leg. Papers, 265. 
** Cardozo, The Growth of Law, p. 54. 
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Furthermore, in clarifying his theory of genesis he calls for a 
philosophy which will save us “from the empiricism which 
finds in an opinion, not a prophecy to inspire, but a command 
to be obeyed.” ** And he tells us that it is experience which — 
has led him to reach this conclusion: 


“T was much troubled in spirit,” he confesses, “in my first years upon 
the bench, to find how trackless was the ocean on which I had em- 
barked. I sought for certainty. I was oppressed and disheartened when 
I found that the quest for it was futile.” 2¢ 


The problem of the stability of law and its application to the 
changing phenomena of life is the reason for his despair, for 
he speaks of “the mystery of change and motion [which] still 
vexes the minds of men as it baffled the Eleatics of old in the 
beginnings of recorded thought.” *’ And elsewhere he notes 
that, 

For every tendency, one seems to see a counter-tendency, for every rule 
its antinomy. Nothing is absolute. All is fluid and changeable. Their 
is an endless ‘becoming.’ We are back with Heraclitus. That, I mean, 
is the average or aggregate impression which the picture leaves upon 
the mind.” 28 


The meaning he draws from this for law is that law must 
change too if it would provide satisfactory rules for life and 
this adaptation he holds to be a judicial function. 


If life feels the tug of the these opposing tendencies, [of change and 
conservation] so also must the law which is to prescribe the rules of life. 
We are told at times that change must be the work of statute and 
that the function of the judicial process is one of conservation merely. 
But this is historically untrue, and were it true, it would be un- 
fortunate.”® 


25 Op. cit., 138. 

2° Cardozo, The Nature of the Judicial Process, p. 166. 

27 Growth, 143. 

28 Nature, 27. 

2° Cardozo, The Paradowes of Legal Science, New York, Columbia Univ. 


Press, 1928, p. 7. 
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So he comes to reconcile his doubts and fears by a philosophy 
of genesis which is based on creativity on the part of the judge, 
or, as he puts it himself: 

I have grown to see that the process in its highest reaches is not dis- 
covery, but creation; that the doubts and misgivings, the hopes and 
fears, are part of the travail of mind, the pangs of death and the pangs 
of birth, in which principies that served their day expire and new 
principles are born.*° 


In this mode of legal genesis, the manner and attitude of the 
judge is important. With the type he calls magisterial and 
imperative, “the movement from premise to conclusion is put 
before the observer as something more impersonal than the 
working of the individual mind.”* “If it argues,” he says, 
“it does so with the downward rush and overwhelming con- 
viction of the syllogism, seldom with tentative gropings towards 
the inductive apprehension of truth imperfectly discerned.” * 
Marshall and Mansfield had this manner “in days when the 
law of nature supplied us with data that were supposed to be 
eternal and unyielding.” ** Today on the contrary, “most of 
us are so uncertain of our strength, so beset with doubts and 
difficulties that . . . we grope and feel our way; what we hand 
down in our judgments is an hypothesis; it is no longer a divine 
command.” ** This attitude, which he admires in Justice Bran- 

_deis, Judge Cardozo feels is more conciliatory and more modest. 
It is indicative of a changing philosophy of law in which the 
development of law is conceived of as a process of adaptation 
and adjustment and the pronouncements of its ministers are 
timid and tentative approximations, to be judged through their 
workings by some pragmatic test of truth.*° Jurisprudence in 
the scientific temper, might be an apt description, for Judge 
Cardozo consoles himself for his own lack of omniscience as a 


Nature, 167. 53 Op. cit., 16. 
2 Law «and Literature, 11. 54 Op. cit., 15, 16. 
ss Op. ctt., 10. 8 Op. cit., 14-15. 
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judge by recalling that “if the generalizations of jurisprudence 
are imperfect and provisional, so also, at least in the early steps 
of development, are those of science everywhere.” ** In fact it 
is upon this scientific attitude that his relativism is based, for 
he declares, 


The reality that is absolute and unconditioned may exist, but man must 
know it, if at all, through its manifestations in the conditioned and the 
relative. Pragmatism is at least a working rule by which truth is to 
be tested, and its attainment known.” *7 


Elsewhere he repeats the mood in different words when he 
refers to 


the truth that is relative to our own imperfect minds unable to penetrate 
to the unity in which diversity is lost. Until deeper insight is imparted 
to us, we must be content with many a makeshift compromise, with many 
a truth that is approximate and relative when we are yearning for the 
absolute.” 


In keeping with this scientific manner, the genesis of new 
legal principles is achieved- by an empirical technique, which 
treats rules as hypotheses. 


“The rules and principles of case law have never been treated as final 
truths,” he says, “but as working hypotheses continually retested in 
those great laboratories of the law, the courts of justice.” %° 


This so-called laboratory treatment through the use of the in-. 
ductive method, postulates new premises from truths previously 
accepted not because they are eternal but because they work. 
“Tn law, as in every other branch of knowledge,” he finds, 
“the truths given by induction tend to form the premises for 
new deductions.” *° The use of such hypothetical premises re- 
sults not in the eternal nor the certain but in the relative and 
the probable. So in his philosophy of genesis, legal 


36 Paradozes, 9. 
87 Growth, 46. 8° Nature, 23. 
38 Paradozes, 6. 4° Op. cit., 47. 
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Principles and precedents . . . are in truth provisional hypotheses, born 
in doubt and travail, expressing the adjustment which commended itself 
at the moment between competing possibilities. We need not wonder 
that there is disappointment ending in rebellion, when the effort is 
made to deduce the absolute and eternal from premises which were in 
their origin relative and transitory.” * 


This he believes to be the true common law method, for he 
states categorically, that 


The common law does not work from pre-established truths of universal 
and inflexible validity to conclusions derived from them deductively. 
Its method is inductive and it draws its generalizations from par- 
ticulars.*? 


Even though the truths reached by this method may not be 
eternal or final, the process itself is an unending one. “The 
process of justice is never finished,” he observes, “but repro- 
duces itself, generation after generation, in ever-changing forms, 
and today, as in the past, it calls for the bravest and the best.” ** 
It is in the shaping of the ever-changing forms, in the “ adapta- 
tion of rule or principle to changing combinations of events,” ** 
that the creative power of the judge is called forth. This does 
not mean that the judge makes something out of nothing. 
Rather, Judge Cardozo believes with Dean Pound,** that crea- 
tive activity takes materials (already made out of nothing by 
an act of Omnipotence) and gives them form so that they may 
be put to uses for which the materials unformed are not 
adapted.*® And the faculty most necessary to a judge called 
upon to give form to a legal principle not previously formulated 
is imagination. “ imagination,” says Judge Cardozo, “whether 
you call it scientific or artistic, is for each the faculty that 
creates.” ** From the philosophical standpoint, which gives us 
concern, what Mz. Justice Cardozo has to say about the relation 


“1 Growth, 69-70. “8 Law and Literature, 167. 
Nature, 22. “4 Growth, 135. 

“© Pound, Interpretations of Legal History, 127. 

“° Growth, 58. ‘7 Paradowes, 59. 
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of form to substance has significance in this connection. He 
justifies his putting emphasis on form rather than substance 
in the judicial process with this argument: 

We are merely wasting our time, so many will inform us, if we bother 
about form when only substance is important. I suppose this might be 
true if any one could tell us where substance ends and form begins. 
Philosophers have been trying for some thousands of years to draw 
the distinction between substance and mere appearance in the world 
of matter. I doubt whether they succeed better when they attempt a 
like distinction in the world of thought. Form is not something added 
to substance as a mere protuberant adornment. The two are fused into 
aunity.... The strength that is born of form and the feebleness that 
is born of the lack of form are in truth qualities of the substance. They 
are tokens of the thing’s identity. They make it what it is.*® 


In this fusion of form and substance, Judge Cardozo must not 
be understood to refer to concepts, which he repudiates, but 
only to percepts, manifestations, appearances. And his uni- 
versals are generalizations rather than real abstractions, for he 
says, 

If philosophy has not yet been able to penetrate the mystery of sub- 
stance, if it has not yet been able to tell us wherein consists the identity 
of things, we ought not to feel surprise that it is still baffled by the 


products of conceptual thought, the never ending struggle over uni- 
versals, their content and identity.*® 


He is not unaware of the historic contentions of Nominalists 
and Realists for he refers to them again and again” but, in the 
modern scientific temper, he finds it impossible to accept the 
existence of a substance which he cannot bring within the scope 
of sense-experience. As for the law, he believes exaggerated 
' reliance on concepts has done much harm. 


“A fruitful parent of injustice,” he explains, “is the tyranay of con- 
cepts. They are tyrants rather than servants when treated as real 


“® Law and Literature, 4-6. 
“° Growth, 47. 5° Growth, 28, 29; Paradowes, 50, 90. 
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existences and developed with merciless disregard of consequences to 
the limit of their logic. For the most part, we should deal with them as 
provisional hypotheses to be reformulated and restrained when they 
have an outcome in oppression or injustice. But their empire, even 
when greatest, is never without limits. Here as elsewhere, tyranny 
breeds rebellion, and rebellion an emancipation. The concept, over- 
grown and swollen with excess of power, is matched in the end by other 
concepts which put a curb on its pretensions.” °4 


The function of the judicial process for Judge Cardozo is then 
to consider legal principles not as immutable concepts but as 
tentative hypotheses which continually take on new forms 
through the creative power or imaginative faculty of the judge 
in response to the needs of particular cases. This process takes 
place, not of course, in every case, for in many decisions ther 
are adequate precedents available which are compelling,—but 
it takes place where gaps in the law exist.” 
Diligence and memory and normal powers of reasoning may suffice to 
guide us truly in those fields where the judicial function is imitative, 
or static, where known rules are to be applied to combinations of facts 
identical with present patterns, or at worst, but slightly different. The 
travail comes when the judicial function is dynamic or creative. The 
rule must be announced for a novel situation where competitive analogies 
supply a hint or clew, but where precedents are lacking with authorita- 
tive commands.*® 
From this philosophy of genesis “we have the conception of 
law as a body of rules and principles and standards which in 
their extension to new combinations of events are to be sorted, 
selected, moulded, and adapted in subordination to an end. 
A process of trial and error brings judgments into being. A 
process of trial and error determines their right to reproduce, 
their kind.” 

The sources of the material which go into the judge’s 
hypothesis * present an important problem. His premises are 


5* Paradowes, 61. 
53 Nature, 113-114. 54 Growth, 55. 
58 Paradozes, 2. 55 Nature, 14; 125. 
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derived neither from preéxisting rules in a legislator’s mind,” 
nor from self-evident propositions; °° nor are judges and jurists 
mere automata to record the law’s will, nor phonographs to 
pronounce its provisions,—in Morris Cohen’s words” which 
Judge Cardozo quotes. On the other hand, neither a ma- 
jority nor a crowd can be relied on for a desirable rule, 
though the judgment of the elect in intelligence can and does 
furnish a useful standard. Above all Judge Cardozo rejects the 
notion of divine command” as a source for the judge’s pre- 
mise. There is no longer even a higher law to guide him, save 
only Stammler’s washed out concept.** Of the traditional notion 
of a higher law, Judge Cardozo believes, 


The doctrine of the higher law which today has no theological implica- 
tions, or, none that are necessarily theological, but is rather Stammler’s 
doctrine of a natural law with a changing content—the doctrine of the 
higher law will test the validity of change within the limits of national 
tradition by its tendency to advance or retard the free development of 
personality in the conditions of time and place prevailing when the 
change is made. There is a modern doctrine of natural rights which 
retains the label, but only in slight degree the content, of the doctrine 
of natural rights as it was developed a century or more ago.*4 


Elsewhere he expresses this idea differently: 


I am not concerned to inquire whether back of these uniformities which 
have their flower and fruit in judgments, there may be others still 
higher and broader, revelations of a social order, norms of right and 
justice, to which the lower and narrower uniformities must conform, and 
after which they must be patterned, if they are to be effective and 
enduring. I doubt whether these types and patterns, except to the 


56 Op. cit., 118. 

5797 Col. Law Rev. 237, 238 (March, 1927). 

58 Paradoxes, 27. 

5° Nature, 177. Paradozes, 50. 

61 Op. cit., 37; 112; Law and Literature, 16. 

*2 Nature 68; Law and Literature, 17. 

68 Stammler, Theorie der Rechtswissenschaft, Halle, 1911; Eng. tr. by 
Husik, 1925. 

Paradowes, 121-122. 
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extent that they are consistent with statute or decision, should receive 
the name of law.** 


When he speaks of norms or standards of behavior he carefully 
explains that he means not a higher law but only those which 
are not yet declared by legislature or court but which would be 
declared upon occasion and so given support as law through the 
force of the state. His own words are: 


In speaking of principles and rules of conduct, I include those norms 
or standards of behavior which, if not strictly rules or principles, since 
they have not been formally declared in statute or decision, are none the 
less the types or patterns to which statute or decision may be expected 
to conform. All that I mean to deny them is a potency superior to 
that of the established organs of the state. They have their roots in 
the customary forms and methods of business and of fellowship, the 
prevalent convictions of equity and justice, the complex of belief and 
practice which we style the mores of the day. 


Judge Cardozo’s use here of the term mores as distinguished 
from the morality traditionally derived from the natural law as 
a source for legal principles discloses the basis of his philosophy 
of genesis. Holding that the whole common law system as 
developed by the judges has been built on the assumption that 
it is an expression of the mores,’ he declares that “law accepts 
as the pattern of its justice the morality of the community 
whose conduct it assumes to regulate .. . it will follow, or strive 
to follow, the principles and practices of the men and women of 
the community whom the social mind would rank as intelligent 
and virtuous.” ** Now it is the judge’s function to interpret 
this social conscience ® in formulating the rules of law. Where 
shall we look for the revelations of the folk-spirit,” asks Judge 
Cardozo, “if not in the prevailing standards of utility and 
welfare?” *° And since morals and folk-ways change, the 


* Growth, 47. *8 Op. cit. 37; cf. Nature, 106. 
Growth, 52-53. °° Growth, 96. 
Paradozes, 29. Growth, 104. 
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judge tends to a result that attaches legal obligation to the 
folk-ways by reading the prevailing social mind” as exempli- 
fied in the life about him, says Juage Cardozo.” It is in this 
way that manners and customs, the mores, are to be understood 
as a compelling source of law. 

What Judge Cardozo means to imply when he talks about 
the creative power of the judges is that their most important 
work is essentially legislative. The judge no less than the 
legislator goes to life itself to observed behavior and conduct, 
to the facts rather than concepts, or abstract principles, for the 
premises of his rules. “The standards or patterns of utility 
and morals will be found by the judge in the life of the com- 
munity; they will be found in the same way by the legislator,” 
he says.” And “the process, being legislative, demands the 
legislator’s wisdom.” "* But to substitute legislation for the 
creative action of the court is to add no quota of inspired 
wisdom but merely to shift the center of authority.” * Those 
who do not agree about this legislative activity on the part of 
the judge include, he thinks, “those who, dismayed by the 
difficulties of the judicial process, when it becomes a creative 
agency, would keep it to the sphere of imitative reproduction, 
and leave creation to the statutes.”"* But Judge Cardozo 
believes that to consider judges only as mouthpieces of a legis- 
lature is to deny the essence of the judicial function. 


“So far as they [the judges] are the mere mouthpieces of a legislature,” 
he holds, “ speaking thoughts and enforcing commands that have been 
unmistakably set down, their activity is in its essence administrative and 
not judicial. Where doubt enters in, there enters the judicial function.” 77 


And indeed it is an unwarranted assumption to consider 
statutes as the typical law, he says,” for this is contrary to the 


1 Paradowes, 54. 7 Growth, 133. 
72 Op. cit., 15. 7 Op. cit., 131. 
78 Nature, 105; Nature, 113. 1 Paradozes, 10. 


™ Op. cit., 115. 1 Growth, 135. 
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essence of the common law system, which in fact governs the 
everyday transactions in the life of the average man much 
more generally than statutes do.” 

To say that the standards and patterns of utility and morals 
from which law is developed are found by both judges and 
legislators in the life of he community, “does not mean, how- 
ever, that the work of the one any more than the other is a 
replica of nature’s forms.” *° For the law, he adds, as a “ con- 
scious and purposed growth, for the expression of customary 
morality will be false unless the mind of the judge is directed 
to the attainment of the moral end and its embodiment in legal 
forms.” ** The moulding of these forms, instead of making 
deductions from a statute, is the essence of judicial interpre- 
tation for Justice Cardozo, but the shape the forms receive 
is ultimately not an arbitrary one, but the effect of social 
pressures.” 


Back of precedents are the basic juridical conceptions which are the 
postulates of judicial reasoning, and farther back are the habits of life, 
the institutions of society, in which those conceptions had their origin, 
and which, by a process of interaction, they have modified in turn.®* 


If customs and folkways are not themselves law but only 
materials from which the forms of law are derived, and if the 
tentative hypotheses based on these sources are law, not because 
of their conformity to eternal verity but solely because they 
will be enforced by the state, the question arises as to the pre- 
cise moment when the judge’s postulates may be denominated 
law. Judge Cardozo himself asks this question: “ When does 
a mere hypothesis become transformed into a principle or a rule 
and when, does the principle or rule put off the vestments of 
authority, and become a shattered or deposed hypothesis?” ** 


79 Op. cit., 136. 
8° Nature, 105. 
81 Ibid. Nature, 19. 
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One answer he gives is quite indefinite: 


Men go about their business, and regulate their affairs with serenity and 
safety though the principle or rule or standard to which they adhere 
for guidance or enlightenment is without the sanction of a statute. 
At some point back of definitive adjudication, of perfect or unfailing 
certainty, we reach the stage of law.*® 


’ In another place the fact of dissenting ‘opinions brings him to 
a slightly different conclusion: 


A body of particulars existed on which an hypothesis might be reared. 
None the less, their implications were equivocal. We see this in the 
fact that the judgment of the court was not rendered without dissent. 
Whether the law can be said to have existed in advance of the decision 
will depend upon the varying estimates of the nexus between the con- 
clusion and existing principle or precedent.®® 


Scarcely more definite but more ample in summarizing his 
position is the paragraph where he says: 


From these and kindred illustrations a working rule emerges. In default 
of a better name, I may style it the principle of relativity in the 
adaptation of the law to conduct. When changes of manners or 
business have brought it about that a rule of law which corresponded to 
previously existing norms or standards of behavior, correspond no 
longer to present norms or standards, but on the contrary departs from 
them, then those same forces or tendencies of development that brought 
the law into adaptation to the old norms or standards are effective, 
without legislation, by the inherent energies of the judicial process, to 
restore the equilibrium.*’ 


The exact test as to whether a juridical norm or principle is in 
fact law or not is ultimately the same for Mr. Justice Cardozo 
as it was for Mr. Justice Holmes **— whether the state will 
enforce it or not. 


85 Op. cit., 33. 

8° Op. cit., 41. 87 Paradowes, 14-15. 

8° Coll. Leg. Papers, 167; criticism in Rooney, Lawlessness, Law, and 
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“* Normative rules,’” he says, “cease to be law for the advocate or 
judge when they are overridden by ‘ constructive rules.’ They are then 
merely standards or ideals which in time may win their way. Advocate 
or judge must reject them as law till their day of triumph has been 
reached, and the state is ready to support them through its courts and 
other agencies with the sanction of its power.” ®® 


Judge Cardozo’s theory of legal genesis then supplies us with 
a definition of law in terms of prediction. He states it in various 
ways. When speaking of the study of law, he describes it as 
“the study of principles of order revealing themselves in uni- 
formities of antecedents and consequents; when the uniformi- 
ties are sufficiently constant to be the subject of prediction with 
reasonable certainty, we say that law exists.”° Again, in 
speaking of the problem of dissenting opinions, he notes that 
“there was present the possibility that the prediction would 
miscarry” ** so he revises his definition into this form: “what 
permits us to say that the principles are law is the force or 
persuasiveness of the prediction that they will or ought to be 
applied.” * Or, with regard to the establishment of precedents 
he says, “we shall unite in viewing as law that body of princi- 
ple and dogma which with a reasonable measure of probability 
may be predicted as the basis of judgment in pending or future 
controversies.” °* In its most complete form the definition he 
gives is, 
A principle or rule of conduct so established as to justify a prediction 
with reasonable certainty that it will be enforced by the courts if its 


authority is challenged, is then, for the purpose of our study, a principle 
or rule of law.®* 


This is quite similar to Mr. Justice Holmes’ much quoted 
definition: “The prophecies of what the courts will do in fact, 


8° Growth, 51-52. 
°° Op. cit., 37-38. 
Growth, 43. Op. cit., 44. 
*2 Op. cit., 43. ** Growth, 52. 
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and nothing more pretentious, are what I mean by law.” * 
Without interrupting the exposition of Mr. Justice Cardozo’s 
philosophy of law at this point for a detailed criticism, it should 
nevertheless be pointed out here that the effect of his position 
thus stated is to release the judge from the compulsions of 
precedents and traditional concepts of morality ** at the same 
time that it presumes to control the conduct of individual 
citizens through the compelling force of state power. This is 
obviously “to shift the center of authority.” ” 

Development as well as genesis being essential parts of a 
philosophy of law, the question of how law grows follows 
immediately upon the question of how it comes into being. 
Mr. Justice Cardozo considers that, 


The analysis of the forces and methods which do in fact govern the 
decision of the doubtful case is the task of that part of the philosophy 
of law which deals with development and growth; and the fixing of the 
standards by which choice should be directed is the task of that part 
which deals with functions and with ends. 


Phenomena alone would seem to indicate that law grows by a 
sequence of decisions, but Judge Cardozo says that that is not 
enough. “Law is something more,” he believes, “than a suc- 
cession of isolated judgments which spend their force as law 
when they have composed the controversies that led to them.” * 
In fact he goes so far as to say that, “The attempt of some 
jurists to confine law in its proper sense to the first of these 
meanings [precepts actually applied] involving a refusal to 
extend it to the second [the body of doctrine and tradition] 
ends in a skeptical nihilism which is the negation of all law.” *” 
And in support of this view he quotes with approval a sentence 


5 Coll. Leg. Papers, 173; criticism, see Rooney, Lawlessness, Law and 
Sanction, 121-122. 

°° Growth, 137-138. 

*7 Op. cit., 133; supra. 

Op. cit., 64. 

*° Op. cit., 36; cf. 54. 100 Growth, 31. 
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from Whitehead’s Science and the Modern World (p. 24), 
which reads: 


“Tf science is not to degenerate into a medley of ad hoc hypotheses, it 
must become philosophical and must enter upon a thorough criticism of 
its own foundations.’ To which Judge Cardozo adds, “ We may say 
the same of law.” 1° 


If law is not a medley of single decisions and ad hoc hypothe- 
ses, neither is it developed through the sentiments of justice of 
individual judges. “To make the individual sense of justice 
in law as well as in morals the sole criterion of right and 
wrong...” would be, he agrees with Gény, to establish a system 
of juridical anarchy.*” This too would result in a negation of 
law, he holds: 


The tendency of principle and rule to conform to moral standards which 
is a true avenue of growth for law, is not to be confounded with the 
suspension of all principle and rule and the substitution of sentiment 
or unregulated benevolence, which, pushed to an extreme, is the negation 
of all law.1% 


Furthermore, accidents of birth and education*™* and of sub- 
conscious forces such as instincts, emotions, habits, and con- 
victions *°° constrain a judge’s volition to such an extent that 
much will turn, “when a specific act of the legislature is in 
question upon the social or juridical philosophies of the judges 
who constitute the court at one time or another,” he says.’ 
On account of this determinism*” sentiments of individual 
judges are not sufficiently dependable to yield a principle of 
growth for law. 

The traditional principle of growth known as stare decisis 
Judge Cardozo does not reject,*** but he does feel its rigidity 


101 Paradozes, 3. Psi 

102 Nature, 136. 105 Op. cit., 167. 
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should be relaxed whenever a rule “has been found to be incon- 
sistent with the sense of justice or with the social welfare.” *” 
He expresses his opinion as follows: 


If we figure stability and progress as opposite poles, then at one pole 
we have the maxim of stare decisis and the method of decision by the 
tool of deductive logic; at the other we have the method which sub- 
ordinates origins to ends. The one emphasizes considerations of 
uniformity and symmetry and follows fundamental conceptions to 
ultimate conclusions. The other gives free play to considerations of 
equity and justice and the value to society of the interests affected. 
The one searches for the analogy that is nearest in point of similarity, 
and adheres to it inflexibly. The other, in its choice of analogy that 
shall govern, finds community of spirit more significant than resem- 
blance in externals.1?° 


In other words, he believes the judge’s material should no longer 
be confined to precedents in sheepskin but that his opinion 
should derive “its authority, just as it derives its existence, 
from all the facts of life.” 

It is in reality a two-fold problem which confronts the judge 
in deciding a case, Mr. Justice Cardozo finds: “he must first 
extract from the precedents the underlying principle, the ratio 
decidendi; he must then determine the path or direction along 
which the principle is to move or develop, if it is not to wither 
and die.” **” A judge’s power to do these things comes from the 
fact that he is the representative of organized society by right 
of office. It is society, then, whose pressures he must recognize 
and make legally effective and whose welfare he must serve, 
Judge Cardozo decides. Quoting Duguit, he remarks that 


“A declaration of right is the admission by organized society that 
the claim is justified from the public point of view.’ (Duguit, Traité 
de Droit Constitutionnel, I, 361). Organized society may speak in 


109 Nature, 150. 

110 Paradozes, 8. 

111 Intro. to Selected Readings on the Law of Contracts, x. 
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such matters by the voice of its representatives in legislative assemblies. 
' It may speak at least in our Anglo-American system, by the voice of 
i its judges. ‘The gradual consolidation of opinions and habits’ (Vino- 
gradoff, Historical Jurisprudence, 21) will then have done its work, 
and to the sanction of their pressure will be added the sanction of the 
law.” 118 


He refers to the pressure of this composite will and its effect 
on the courts again later in the following way: . 


Measures the most distinctive and important have taken form in obedi- 
ence to a pressure that has overwhelmed the lines of sect or party; they 
{ are the emanation of a will which has become composite and impersonal. 
Not less clamorous at times is the summons to the courts to scan the 
scroll of life and announce their readings to the world."!* 


The question the judge must answer for himself is when the 
social pressure has become strong enough to convert the mural 
norm into a jural one.”° Judge Cardozo puts the question 
this way: 


The jural norm is identified with so much of the moral norm as exerts 
upon the social mind a pressure too strong to be satisfied with the 
sanction of mere opinion. A response or reaction is evoked in the form 
of social sentiment and conviction from which emerges a demand that 
the sanction of the opinion of society shall be fortified by the sanction 
| ~ of its power. When this pressure has gone so far that it may no 
longer be resisted, the judges are to say. For that they are inter- 
| preters of the social mind, its will, its expectations, its desires.11* 


However, no specific precept is given to the judge by organized 
society or the state to guide him in the answer to his question: 


“The state,” Judge Cardozo says, “in commissioning its judges has 
commandec hem to judge but neither in constitution nor in statute has 
it formulated a code to define the manner of their judging. The 
pressure of society invests new forms of conduct in the minds of the 
multitude with the sanction of moral obligation, and the same pressure 


113 Pgradowes, 48-49. 
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working upon the mind of the judge invests them finally through his 
action with the sanction of the law.” 117 


Precisely how this pressure works on the mind of the judge is 
not fully known, says Mr. Justice Cardozo. “Much of the 
process has been unconscious or nearly so; the ends to which 
courts have addressed themselves, the reasons and mctives that 
have guided them, have often been vaguely felt, intuitively or 
almost intuitively apprehended, seldom explicitly avowed.” *** 
Intuition,” subconscious forces,’” or flashes of insight are 
then the only words Judge Cardozo finds to describe the way 
in which the judge reads the social mind.” But whatever the 
process is, its function is to advance social values, not his 
personal preferences. 


“ A judge in his search for objective estimates of value,” declares Mr. 
Justice Cardozo, “is helpless to establish standards that will block the 
onward movement of civilization as civilization is conceived of at any 
given place or epoch. Individual predelictions must yield to a social 


pressure so resistless.” 17° 


There are, of course, many cases where the law is fixed and 
settled, but there are other cases,—and these are the ones which 
fascinate Judge Cardozo,—which present to the judge a genuine 
opportunity for choice,— “a choice so nicely balanced that 
when once it is answered, a new right and a new wrong will 
emerge in the announcement.” *** But the intuition of the 
judge must tell him when social pressure requires a new right 
or a new wrong to be announced and when it is merely restive 
under old abuses. Judge Cardozo does not fail to distinguish 
these stages by indicating that, 


At times the new ethos does not mean that there has come into being 
a new conception of right and wrong. It may mean nothing more than 


117 Op. cit., 18, 121 Growth, 89. 
118 Nature, 117. 122 Paradowes, 55. 
Y. State Bar Rept. 55: 286. Paradowes, 58. 
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a new impatience, a new restiveness, in the face of old abuses long 
recognized as wrong. Transition stages there are also when an observer 
can mark the law in the very process of ‘ becoming.’ ” 17° 


From this analysis of the forces and methods which, accord- 
ing to Judge Cardozo, do in fact govern the decision of doubtful 
cases, it appears that social pressures and judicial intuitions 
are of primary importance. These then are to be considered as 
the principles of development and growth in his philosophy of 
law which was seen to find its principle of genesis in tentative 
hypotheses. There remains to be outlined his theory of the 
function and ends of judicial decision. 

As was noted above,’ the fixing of the standard by which . 
choice should be directed Judge Cardozo holds to be the task 
of that part of legal philosophy which deals with functions and 
with ends.*** He adds that, to some extent functions and ends 
are coterminous since our philosophy “ will tell us the proper 
function of law in telling us the ends that law should endeavor 
to attain.” *** Eventually the question as to whether law as 
developed in different fields does in truth function well or ill, 
calls for a survey of social facts rather than for philosophical 
inquiry. Nevertheless the two questions converge for him i 
that a legal rule is tested by its results.” In the past, he notes, 
the usual inquiry has been whether a rule exists,—rarely, how 
a precept works **° or whether it is adapted to the present needs 
of life.*** Today, however, the acceptance of the principle of 
utility, the pragmatic test, is increasing in influential circles,’ 
becoming especially important in the development of juristic 
thought. The truth of pragmatism, Judge Cardozo feels, “if 
not genuine for the metaphysician, is genuine at least for those 
whose thought must be translated into action.” *** Elsewhere 
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he quotes Dean Pound to the effect that the juristic philosophy 
of the common law is at bottom the philosophy of pragmatism.*** 
Then he adds, 


Its truth is relative, not absolute. The rule that functions well produces 
a title deed to recognition. Only in determining how it functions we 
must not view it too narrowly. We must not sacrifice the general to 
the particular. We must not throw to the winds the advantages of 
consistency and uniformity to do justice in the instance.” 1%5 


The functioning of this relativist principle nevertheless does 
give rise to difficulties with reference to the consistency and 
uniformity of law. If, after a fair trial, rules, however well 
established, are found to be inconsistent with attainment of the 
ends law is meant to serve, Judge Cardozo believes they must 
be revised even though certainty and order may be affected at 
times. ‘The whole subject of the philosophy of function,” he 
admits, “is, indeed, closely related to the vexed and perplexing 
problems of the authority of precedent.’ **° Considerable im- 
portance must therefore be attributed to his notion of the “ends 
law is meant to serve,” since he subordinates even certainty and 
order to those ends. 

It was Rudolf von Ihering who shifted the emphasis in legal 
philosophy from origin to end, as Judge Cardozo notes.’*’ In 
the interpretation of Ihering’s thesis which Judge Cardozo 
gives, the welfare of society becomes the final cause of law.** 
And it is the welfare of society which he says judges must 
allow to fix the path, its direction and distance, when they are 
called upon to say how far existing rules are to be extended or 
restricted.*** By this standard, whenever need for choice arises, 
the judge should give preference to a rule furthering the wel- 
fare of society rather than to a rule which is logically deducible 


1848 Col. Law Rev. 613; criticism, Rooney, “ Pluralism and the Law,” 
in 13 New Scholasticism 301 and 307 (Oct. 1939). 
135 Nature, 102-103. 
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from earlier rules. But when his choice must be made between 
two rules each of which has social value, the mere standard of 
social welfare is scarcely sufficient. On one side, Judge Cardozo 
tells us, “one of the most fundamental social interests is that 

the law shall be uniform and impartial.” **° On the other hand 

he points out elsewhere that in our day and generation the force 

which is becoming the greatest of all is the power of social 

justice.*** Balancing the social interests involved is not easy. 

As he puts it, 

The apportionment of the relative value of certainty on the one side and 

justice on the other, of adherence to logic and advancement of utility, 

involves an appraisal of the social interest which each is capable of. 
promoting. That is a calculus which has not yet been definitively made 

by any master of juristic theory.1*? 

In the present state of our knowledge, the judge’s estimate of 
the comparative value of the conflicting social interests involved 

will be shaped, like the legislator’s, less by logic than by many 

other factors, such as “ his experience of life; his understanding 
of the prevailing canons of justice and morality; his study of 
the social sciences; at times, in the end, by his intuitions, his 
guesses, even his ignorance or prejudice.” *** 

Whether he eventually decides for the basis of uniformity 
or on the basis of social justice in any given case, the actual 
standard which should give direction to his choice will actually 
be social welfare. Symmetry has a desirable social value of its 
own to the extent that it tends to free the law of anything that 
savors of prejudice or favor or arbitrary whim or fitfulness, 
he says, but it can be bought at too high a price. 


“Therefore in the main,” he suggests, “there shall be adherence to 
precedent. There shall be symmetrical developmnt.... But sym- 
metrical development may be bought at too high a price. Uniformity 
ceases to be a good when it becomes uniformity of oppression. The 
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social interest served by symmetry or certainty must then be balanced 
against the social interest served by equity or fairnss or other elements 
of social welfare.” 144 


He refers to equity and justice again, as ends as well as stand- 
ards, in alluding to the desirability of symmetry whenever 
attainable. 


“ As new problems arise,” he expects, “equity and justice will direct 
the mind to solutions which will be found, when they are scrutinized, 
to be consistent with symmetry and order, or even to be starting-points 
of a symmetry and order theretofore unknown. Logic and history, the 
countless analogies, suggested by the recorded wisdom of the past, will 
in turn inspire new expedients for the attainment of equity and 
justice.” 145 


Indeed he combines these goals when he refers to the “ endless 
quest for a symmetry still greater, the symmetry that men call 
justice, the adaptation of the rule of life to the symmetry they 
call divine.” **° 

To some extent harmony, uniformity, symmetry and cer- 
tainty are used interchangeably by Judge Cardozo to express 
the form a series of decisions takes when it yields a pattern **’ 
for purposes of prediction. New consequences, at first tentative 
and groping, gain by reiteration, a new permanence and cer- 
tainty, he says.*** This notion of a certainty which is attainable 
by reiteration is, however, not to be confused with certitude, 
at which one never arrives, he believes, no matter how long we 
debate or how carefully we ponder.**® And in conformity with 
his denial of certitude, he agrees with Demogue that the goal 
of juridical effort is not logical synthesis but compromise.’ 
The Aristotelean mean or middle way between two extremes is 
likewise repudiated. He puts it this way: 


144 Nature, 112-113. 

145 Growth, 88-89. 14° Law and Literature, 159. 
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If two extremes present themselves as possible solutions of any given 
controversy, we do not reach the true solution by rejecting both ex- 
tremes as certainly unacceptable and seek a middle course. ... What 
has been spoken of as a compromise is perhaps more accurately 
described as a concordance.'*4 


With the notion of compromise or concordance supplanting the 
middle way as the goal of the judicial process we come once 
more to the principle of relativity which gave color to his phi- 
losophy of genesis, of growth, and of function. Speaking in the 
Paradoxes of Legal Science of the antithesis of rest and motion 
and its solution in the law, he thinks, 


Our dominant impression must be one of compromise, of adjustment, of, 
a pragmatic adaptation of means to ends, of the relativity of legal 
myths. The same principle of relativity is at the root of the treatment 
of law of another age-long antithesis, the antithesis of cause and effect.15? 


What he has to say of cause is similarly interesting but of no 
special significance here other than as multiplication of testi- 


mony. As may be expected, he rejects the concept for he finds 
much of the discussion of proximate cause is “mystifying and 
futile; there is a striving to give absolute validity to doctrines 


that must be conceived and stated in terms of relativity.” *” 


And with Hume he decides, “we have sought for a formula 
consistent with a steady advance through a continuum; the 
continuum does not exist; instead there are leaps from point 
to point.” *** 

More important for our purpose in analyzing his theory of 
the end of law is his notion of justice. Contrasting the natural 
law position with the one which he accepts, he quotes from 
Berolzheimer (System der Rechts und Wirtschaftsphilosophie, 
II, 27, in Pound, 24 Harvard Law Rev. 607) in making his 
position clear: 
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The modern philosophy of law comes in contact with the natural law 
philosophy in that the one as well as the other seeks to be the science of 
the just. But the modern philosophy of law departs essentially from 
the natural-law philosophy in that the latter seeks a just natural law 
outside of positive law, while the new philosophy of law desires to 
deduce and fix the element of the just in and out of the positive law— 
ouf of what it is and of what it is becoming.155 


He points out that the judicial process is “a constant checking 
and testing of philosophy by justice and of justice by phi- 
losophy.” *°* He notes Stammler’s distinction between the law 
of justice and morality wherein morality is concerned with the 
purity of the will, a Kantian conception, while the just law, 
on the contrary, has relation to acts.**’ Then, with Stammler’s 
concept in mind, he gives his own definition of justice considered 
as a jural norm, holding it “to be so much of morality as 
juristic thought discovers to be wisely and efficiently enforce- 
able by the aid of jural sanctions.” *** It is a consistently rela- 
tivist concept, for he goes on to say, “Justice as a jural norm 
is not a fixed or determinate phase of the totality of moral 
conduct in a given situation... It is so much of morality as 
the thought and practice of a given epoch shall conceive to be 
appropriately invested with a legal sanction, and thereby marked 
off from morality in general.” *” 

Using as a guide no more narrowly determined a standard 
for justice than whether a proposed rule is “adapted to the 
present needs of life,” *°° Judge Cardozo suggests that “when 
changes are made, it is best to mark out the general lines of 
tendency and direction, leaving details to be developed by the 
system of trial and error which is the essence of the judicial 
process.” *** He does “not mean that judges have it in their 
power at one sweep to bring the law as it exists into conformity 
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with this provisional ideal, [for] advance, even so far, may 
mean innovation too radical to be effected in a day without the 
aid of legislation.” *** Nevertheless he does keep the develop- 
ment of law in the future as well as in the present in mind in 
refusing to make his standard more definite. Constitutions state 
principles for an expanding future, he says; ** the dissentthg 
judge speaks to the future; *°* with Redlich he holds that every 
precedent has a directive force for the future; **° the sentence 
of today will make the right and wrong of tomorrow,*” for the 
judge in fashioning the law for the litigant, fashions it for 
others who will come after.**’ From this standpoint of his, the 
important cases are the few “where a decision one way or the 
other, will count for the future, will advance or retard, some- 
times much, sometimes little, the development of the law.” ** 

The end of law then, in Judge Cardozo’s view, may be said 
to be legal justice,—that is a socially desirable adaptation to 
the needs of life as determined through the intuition of the 
judge by the method of trial and error, formulated into tenta- 
tive hypotheses directed toward the social welfare of tomorrow, 
and sanctioned by the force of the state. The result is a suc- 
cession of decisions in particular cases, filling in gaps in the 
law in such a way that sufficient symmetry, harmony, or uni- 
formity is developed to warrant a prediction that social pressure 
will be forcibly brought to bear on the recalcitrant who fails or 
refuses to conform to the pattern agreed upon or felt to be 
socially valuable by the elect in intelligence. In effect it is a 
relative justice reached through a logic of probabilities with 
content always varying but with legal sanctions more or less 
uniformly predictable. 

What place does the individual have in such a philosophy of 
legal purpose, it may be asked,—not the individual judge who 
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is liberated from the compulsion of precedents as commands **” 
by putting hig imagination and intuition in the process of 
creating new rights and new wrongs,—but the individual citizen 
of the state,—of that state which supports the judge’s decisions 
with its force. What is the concept of liberty or the principle 
of equality in this scheme. Originally constitutional pledges of 
individual liberty meant freedom from serfdom or slavery,*” 
freedom of the body,’* Judge Cardozo says. At the root of all 
liberty, however, is the liberty to know*” and thought freely 
communicated, he adds, is “the indispensable condition of 
experimentation, the one test of its validity.” *"* So important 
is freedom of speech to Judge Cardozo that he agrees with 
Mill that “the peculiar evil of silencing the expression of an 
opinion is that it is robbing the human race, posterity as well 
as the existing generation.” *“* The liberty that is assured us, 
therefore, is less liberty of the body than of the mind,—it is 
liberty to think and speak, he tells us, not liberty to act.*” 
Freedom of speech and freedom of conscience or religion are 
the immunities which the Constitution expressly provides for, 
he observes.’ What he has in mind here is a freedom of the 
:ind from the coercive forces of the state, a concept which he 
expresses once again in relativist terms. 


The guarantee of liberty in the constitutional law of the nation and its 
constituent commonwealths is a guaranty that claims and immunities 
conceived of at any given stage of civilization is primary and basic and 
shall be preserved against destruction or encroachment by the agencies 
of government.1*7 


When he turns to the discussion of equality he says, “the 
same fluid and dynamic conception which underlies the modern 
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notion of liberty, as secured to the individual by the constitu- 
tional immunity, must also underlie the cognate notion of 
equality.” *”* Indeed, equality, he declares, “is the necessary 
condition of liberty, or at any rate of social liberty as contrasted 
with liberty that is unsocial or anarchical.”* The notion of 
unsocial freedom he borrows from Hobhouse, whom he quotes 


as follows: 


Unsocial freedom is the right of a man to use his powers without regard 
to the wishes and interests of any one except himself. Such freedom is 
thoretically possible for an individual. It is antithetic to all public 
control. It is theoretically impossible for a plurality of individuals 
living in mutual contact. Socially it is a contradiction unless the desires 
of all men were autcmatically attuned to social ends.1®° . 


181 


The relation of the individual to society he likens to an atom 
and the atom he observes does not exist in isolation; it combines 
with other atoms in response to a persistent instinct.’ This 
tendency of the individual to associate with the group has 
implications of its own in social life. 


“The individual in the group, . . .” he believes, “is not the same as 
the individual out of the group. His will has been transfigured by 
association with the wills of others. This does not mean that there is 
a mystical common will which belongs to the group as a person separate 
from its members. All that it means is that the wills of individuals 
like their habits and desires are modified by the interaction between 
mind and mind. The social mind is indeed the sum of the individual 
minds, but it is the sum when associated, and not their sum when 
dissevered.”’ 18° 


From this it can be seen that the power of society over the 
mind of the individual must as a fact be reckoned with in law. 
Noting that there are groups, “not haphazard and occasional, 
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but persistent and pervasive, which change the needs and the 
interests of individuals within them,” he adds that “the law 
could not ignore this if it would, for if the groups are figured 
as concentric circles, the outer one is the state itself.” *** There 
is here the possibility of illegitimate encroachment, since “ the 
state under the guise of paternal supervision may attempt 
covertly and gradually to mould its members to its will; the 
only difference, as so often, he points out, “is a difference of 
degree.” **° At least “the power of mind and spirit to shape 
the lives of others” *** is a social fact which legal philosophy 
may not ignore. 

Considering the activities of men in groups as distinct in 
quality from those of individual men acting alone, and holding 
that the end of law is social welfare established in response to 
social pressures devised by the social mind, Mr. Justice Cardozo 
readily welcomes the fashionable notions of interdependence and 
solidarity.*’ “A new sense of the significance of social soli- 
darity,” he declares, “has engendered a new conception of duty 
to refrain from anti-social conduct; . . . a growing altruism, 
or if not this, a growing sense of social interdependence is at 
the bottom of the change.” *** Combining this concept of soli- 
darity with his idea of law, he states that “law is the expression 
of a principle of order to which men must conform in their 
conduct and relations as members of society if friction and 
waste are to be avoided among the units of the aggregate, the 
atoms of the mass.” **® The element of compulsion here’ is 
particularly significant. Elsewhere he adopts Briitt’s suggestion 
that the fundamental idea of law is an endeavor to realize jus- 
tice by force.*** Holding, as he does, that justice as determined 
by the judges and enforced by legal sanctions is the goal of the 
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judicial process, he points out that “the courts are creatures of 
the state and of its power, and while their life as courts con- 
tinues, they must obey the law of their creator.” **? Now the 
state exists, he says, “to subordinate to law and thereby to order 
and coherence the rivalries and struggles of its component 
groups and individuals.” *** Apparently the only liberty left 
to the individual under these circumstances is the freedom to 
speak out for equality of treatment under similar circumstances. 
As Judge Cardozo puts it, the individual may “insist that the 
law which limits him shall impose like limits upon others in 
like circumstances.” *°* Such is the character of the precepts of 
justice which he calls the truths which shall come to their hour 
of triumph through the activities of the legal profession.** 
In summary it is an idea of law which is positivistic in its 
essence,—a concept of justice whose only right to existence is 
based on its suitability for enforcement by the state. Nor is 
such a characterization of his theory derived merely by deduc- 
tion but quite the contrary. It is specifically set out in his own 
words: “We must not think of the just law when it prevails, 
as something distinct from positive law, or in antagonism to it; 
it is itself a phase, a subdivision, a compartment, of positive 


law. 9? 196 


Mr. Justice Cardozo states his philosophy compactly as well 
as felicitously in his four little books, published between 1921 
and 1931. The lectures of which they were chiefly comprised 
had been delivered to rather small groups for the most part, 
niade up of law students at Yale and Columbia, some professors, 
and some intellectually inclined members of the Bar. In the 
literature of jurisprudence they make a rather slender contri- 
bution. Their influence and significance has, however, attained 
a proportion considerably greater than their modest manner of 


182 Growth, 49. 
198 Paradozes, 87. Law and Literature, 175. 


Paradowes, 98. 19° Paradowes, 29. 


| 

| 


Mr. Justice Cardozo’s Relativism 85 


presentation would seem on first glance to indicate. The fact 
that their author held important offices in two leading courts 
for approximately a quarter of a century would of course recom- 
mend them as keys to the meaning and interpretation of court 
decisions rendered during the judicial service of their author. 
Apart from their official connections with American decisions, 
however, they have a value all their own as a theory of Ameri- 
can jurisprudence which writers, teachers, and judges have 
quoted again and again in recent years, in class, in law review 
articles, and in books and lectures, on account of the philo- 
sophical guidance on the judicial process which they supply as 
well as for the appealing diffidence with which they were pre- 
sented. In modern times, members of the legal profession are 
not often found to have philosophical training nor much ac- 
quaintance with the classical schools of philosophical thought. 
Indeed, the reputation which Justices Holmes and Cardozo 
have acquired as legal philosophers is undoubtedly due to the 
fact that they are among the very few recent writers in Ameri- 
can law who disclose any familiarity at all with philosophical 
literature. The kind of legal philosophy they have incorporated 
into American jurisprudence deserves attention on its own 
merits on the part of the legal profession but even more it calls 
for criticism from American thinkers with some philosophical 
competence. Especially at this time some appraisal of the 
validity of Mr. Justice Cardozo’s theses as well as of their value 
for the purposes of legal education is not only desirable but 
necessary. 

From the preceding analysis of his expressed philosophy of 
law we may summarize his main tenets as follows: Law origi- 
nates not through discovery of preéxisting, eternal, or divine 
commands by the deductive method but through postulation of 
new principles which emerge from new forms created by the 
process of inductive reasoning and generalizations. This theory 
is based on a philosophy of relativism thought desirable as an 
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application of the scientific method to the solution of legal 
problems. Impressed by the changeableness of phenomena, it 
accepts a theory of agnosticism which holds that we cannot 
penetrate the unity which is lost in diversity, that we can know 
the absolute only in the relative, that substance has no meaning 
for us beyond its form, that concepts or universals can have no 
real existence, that there is no certainty other than an apparent 
symmetry in the changing forms. Since all is change in life, 
law must change to correspond to the facts of life and therefore 
legal rules and principles are not final truths but hypotheses, 
the only test of whose validity is the pragmatic one of trial and 
error. There is an element of morality in law, but it is not a 
higher law superior to statute or decision having a compulsion 
from divine command but rather a series of norms which have 
the character of law and can become law as soon as declared in 
that they represent the pattern of justice accepted by the elect 
of the community in advance of their declaration by court or 
legislature. They are felt standards made effective by social 
pressures which it is the office of the judge or legislator to 
interpret through his intuition of their utility in advancing the 
welfare of society. In supporting the opinions of society with 
the force of the state it is the function of the judge, not merely 
to administer and apply hypotheses or solutions to the changing 
need which the legislature has provided for but to legislate in 
the gaps of the law himself, not by reflecting or copying nature 
but by a conscious formulation of a pattern which will give 
effect to the social purpose. His postulates will be based on the 
habits of life as worked out in social institutions, for men func- 
tion for the most part without statutes or decisions but need to 
have available a fairly reliable prediction as to when their con- 
duct may expect the application of the state force. Principles 
thus derived become established by reiteration until changing 
needs of life require changes in the law, when the unending 


process is repeated. 


! 
= 
i 
| 
i 
| 
; 


Mr. Justice Cardozo’s Relativism 37 


Law grows, not from isolated judgments in sequence nor 
from the sentiments of justice of individual judges, but rather 
ky intuitions of the judge, modified though they may be by his 
personal limitations, physical and mental, interpreting the de- 
raands of the social mind. The judge has a double task, the 
decision of the case before him and the indication of the direc- 
tion the law of the future must take to attain social values felt 
to be desirable. For his own guidance the principle of stare 
decisis may help in reaching uniformity and symmetry which 
have a social value of their own, but it should not be considered 
compulsory when social justice requires a different result. Pre- 
cisely how the judge knows when the social pressure requires 
that social opinion be supported by state force cannot be accu- 
rately explained, but as an effect of the process new rights and 
new wrongs emerge. 

The function of law and the end of law are for the most part 
interchangeable in this philosophy since the end of law is 
reached if it functions well and the test of whether it functions 
well or not is whether the end it attains has social value by 
advancing the welfare of society. Equity and justice direct the 
mind toward the best solution for the time being, but the quest 
is endless and there is no calculus more precise. Not certitude 
but a certain symmetry results; not the middle way between 
extremes but compromise is the immediate effect; not the purity 
of the will but the consequences of acts done provides the moral 
standard. Since there is no continuum there is no basis for the 
concept of cause, but rather there are gaps at points whose 
relations are ever varying. The justice which is secured by 
legal sanctions is not outside the law but is just so much of 
morality as is within the positive law at a given time and place. 

Liberty in this theory is freedom from state force, for know]l- 
edge, communication, and conscience,—not physical freedom for 
activity, any more than freedom from serfdom or slavery is felt 
to be needed now. Equality is based on the right to claim that 
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others be equally limited in their freedom,—it is the claim of 
the group to be free from antisocial conduct. In the group the 
individual like the atom tends to a solidarity 0” will or pressure 
which gives the group an ascendancy over the individual, 
made effective by the force of the all-inclusive group called the 
state, and it is the duty of the courts which are the creatures of 
the state to ensure effective enforcement of the positively de- 
clared rules of law which are determined by the legislative and 
judicial process. 

Mr. Justice Cardozo noting that the common law proceeds 
from decisions in particular cases to general principles and 
that its morality is an habitual way of living evidenced by itg 
social institutions, and knowing that as a matter of fact no 
judge goes to the books of revealed religion for the statement 
of the legal precedents by which he decides the case before him, 
believes that this philosophy of relativism, pragmatism, and 
socialism, is explanatory of the essence of the common law. 
It is a plausible inference for those less familiar with the 
technical history of philosophy than he. Does it afford a satis- 
factory explanation to those who are more fully informed. 
Wherein does it depart from more comprehensive philosophies. 
The fruitless quest of Judge Cardozo merits a complete answer. 
The disciples who derive crumbs of comfort from his com- 
panionship in the engulfing darkness deserve whatever guidance 
competent philosophical criticism can give them. For, if the 
philosophy here outlined be unimpeachable, its authority 
requires acquiescence. 

First of all, from a philosophical standpoint, Mr. Justice 
Cardozo’s theory of law is classifiable as monistic. His repudia- 
tion of natural law and his acceptance of positivism in its 
stead,*”’ is more than a justifiable rejection of the natural law 

conceptualists of the seventeenth and eighteenth centuries in 
favor of twentieth-century judicial “tough-mindedness.” It 
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amounts rather to a failure to take into account the essence of 
nature, which is the basis of the law of nature, spoken of usually 
as the natural law. This is surprising in a modern thinker 
obviously influenced by the current scientific temper,—whose 
very preoccupation is with the observation of nature. That it 
is fundamental in his theory is, however, further indicated by 
consideration of a second point he emphasizes,—that is, his 
repudiation of the notion of substance, and his exclusive atten- 
tion to the variability of forms.** By concentrating entirely on 
forms, appearances, and phenomena, he reaches a third tenet 
of monism in his groping for a satisfactory theory of judgment, 
which is his rejection of true abstractions or universals.** The 
fact that he was aware of and troubled by the old Nominalist- 
Realist debates did not prevent him from adopting a position 
in opposition to that of moderate realism. He thereby leaves 
his philosophy of law open to the traditional objections to which 
monism, whatever the form it takes, is always subject. 

Before giving consideration to the elements of the immutable 
essences of nature characteristic of that dualism which Mr. 
Justice Cardozo rejects, some of the implications of his 
monistic principles, as they affect legal theory particularly, 
ought to be noted. In the Thomistic system of moderate realism, 
which is the foundation upon which this philosophical criticism 
is based, a distinction is made between conclusions of law and 
determinations of the law of nature.” The former is reached 
by deduction and is therefore a result of logical processes. The 
latter is effectuated by an act of the will,—by a choice between 
alternative modes of acting,—which perfects or actualizes a 
power already existent in nature. It is the former process which 
affords scope for the imaginative faculty, that gives Mr. Justice 
Cardozo so much concern. But the legal hypotheses or premises 
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which are arrived at in that way have no other force than that 
which the judge himself may give them. On the other hand, 
the determinations of law which obtain their actuality from 

nature are properly spoken of as founded on the natural law. 

In the matter of obedience, only the respect which the wisdom 

of the judge personally elicits from his fellow beings is involved 

in the logical conclusions he reaches, but when determinations 

of the law of nature are at stake, all men are bound to observ- 

ance by the very fact that being men having human nature, 

they are participants in that nature and subject to its laws. 

In actual practice, the greater quantity of laws and decisions 

are derived, not from the law of nature, but rather from the 

logical conclusions derived from those legal rules which Aquinas 
calls morally indifferent." To the extent that Mr. Justice 
Cardozo limits his exposition of the judicial process to the 
logical type of decrees, his analysis is not only valid but illumi- 
nating. When he fuses or confuses logical conclusions with real 
determinations of the law of nature, and when he fails entirely 
to account for the latter in his discussion of the judge’s func- 
tion, he omits the indispensable basis of any valid legal system 
and its ultimate sanctions. 

The distinction drawn here between legal conclusions and 
legal determinations may be made a bit clearer by pointing out 
that a similar distinction exists between art and science.*” 
Art is creative, imaginative, based on a mental activity whose 
conclusions are given expression in a multiplicity of forms. 
Mr. Justice Cardozo is right in drawing attention to this infre- 
quently recognized faculty which is often utilized in reaching 
judicial decisions. Science, on the other hand, is conditioned 
by sense experience of that otherness which surrounds the self 
in space and time, and its findings are valid only so far as they 
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can be tested by repeated measurements of phenomena observed 
in nature. From what has been said it must not be inferred 
that art can be totally at variance with nature nor that the 
authenticity of its expression does not need to be validated by 
reference back to nature. Neither can science exist in the 
absence of a human interpretation of observed facts. The dif- 
ference between the two is not the quantity of the intellectual 
activity involved but rather the character of the mental faculty 
applied to natural experience. In art, the imagination starts 
with concepts and ideas and proceeds analogically, while in 
science verification derives from the discovery of facts and 
cvents through sense experiences inductively developed and 
deductively generalized. The decadent natural law school of 
the seventeenth and eighteenth centuries treated law as a science 
whose principles needed only to be discovered. Mr. Justice 
Cardozo thinks of law as art to be created in ever-changing 
forms. The latter theory is a remedial antidote for past errors 
but is in itself no more accurate than the former, since law in 
tact combines both methods, being part science and part art. 
Another implication of Mr. Justice Cardozo’s theory is the 
mistake which results from his confusion of the potential with 
the possible. Monism, not having the metaphysical foundation 
necessary to differentiate between them ontologically, treats 
them both as future in time, not yet having resulted in facts or 
events. Dualism, on the contrary, while recognizing the time 
element in their relation to being and becoming, considers them 
ontologically distinct, in that the possible lacks that existence 
which the potential has. In the light of what has just been said 
about the differences between art and science, the distinction 
may be explained in terms of logical relation and real relation. 
The potential, already having existence, gets its power from 
nature though its form is not yet perfected in space and time, 
whereas the possible, lacking existence, is a creature of the 
imagination which has not yet acquired its form. In the poten- 
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tial there is an element of the historical,—an element of past 
and present,—which lends itself to discovery, but in the possible 
there is only the future to be considered. By pointing out the 
imaginative and creative power of the judges to devise new 
forms of law, Mr. Justice Cardozo draws attention to the 
necessity for flexibility in human law to meet new situations 
of fact brought about by scientific development. By failing to 
distinguish between the potential and the possible and thereby 
leaving out of account the potential that remains to be dis- 
covered in order that new legal determinations may be made 
in conformity with nature’s Jaw, Mr. Justice Cardozo consist- 
ently confuses the method of art with that of science, conclusions 
with determinations, and logical relations with real relations, 
a fallacy characteristic of a monistic metaphysics. The result 
of the theory ultimately is subjectivism rather than objectivism, 
since the intellectual power of the judicial mind is directed to 
look inward exclusively for the matter of its decisions as 
formally enunciated, instead of turning toward nature for the 
substance of at least some of its important decrees. 

To the monism and subjectivism of Mr. Justice Cardozo’s 
philosophy there may be added a third category, relativism, 
which he makes particularly his own. He himself considers it 
closely allied with pragmatism and with this we can agree. 
But once again Thomistic realism would say “distinguo” 
where Judge Cardozo would confuse two different approaches 
to knowledge. All human thinking is, of course, relational 
because of the very nature of the disabilities under which 
intellect and will labor in their restless strivings for the true 
end the good. With pragmatism the knowledge process pro- 
gresses from effects to causes, that is, by an empirical method 
which relies primarily on inductive logic for its rationalizations. 
Thomistic epistemology not only recognizes the validity of this 
method but utilizes it in demonstrating the existence of an 
objective world outside the mind, and in addition deduces from 
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it one of its arguments for the existence of an omnipotent 
deity.” In its simplest terms the argument is that through 
cur human senses we observe natural phenomena about us, 
which our human reason tells us are the effects we see of an 
operation or work whose cause we do not see but whose exist- 
ence we are not justified in denying. Our knowledge of effects 
and causes, imperfect as it is, is based on the relationship of 
our knowing minds to the objects known, or, in other words, 
to reality. This relationship is therefore called a real relation- 
ship because it is based on nature existent outside the mind. 
Distinguished from this in the Thomistic system is a logical 
relationship based not on progress from effect to cause but 
rather from cause to effect.”** Since the process from cause to 
effect is not observable to human senses, its validity as a means 
of scientific demonstration has been denied by agnostics since 
Hume and Spencer. And since its method is primarily deduc- 
tive, it has been placed on the defensive by pragmatism. But 
now comes Mr. Justice Cardozo, professing adherence to prag- 
matism, yet pointing out the creative features of the judicial 
process. In relational terms what he does is confuse the real 
relationship of effect to cause, characteristic of pragmatism, 
with the logical relationship of cause to effect essential to the 
creation of possible forms not yet come into existence. Like the 
potential and the possible described above, the real relations 
which Mr. Justice Cardozo accepts from pragmatism have a 
metaphysical existence which the logical relations he under- 
takes to introduce into judicial forms do not have. Both have 
validity in their proper sphere but through their confusion 
error results. The correction of Mr. Justice Cardozo’s relativist 
philosophy does not lie in an equally unacceptable absolutistic 
theory but rather in a differentiation between the logical and 
the real in epistemological relationships so that conclusions 
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deduced from hypothetical premises will be kept distinct from 
determinations derived from the law of nature. 

Because his rejection of natural law lies at the root of Mr. 
Justice Cardozo’s unsatisfactory relativist philosophy and be- 
cause the concept of natural law is so widely misunderstood, 
even among adherents of the so-called natural law school, a brief 
allusion to its immutability may not be superfluous at this 
point. That nature which is the foundation of the natural law 
is essentially other and outside of the thinking subject. It is 
essentially a thing,—a res. Its character can be but imper- 
fectly known to the human intellect although its significance 
consists in the meaning it has for the mind which perceives it. 
Nor is that truth which is defined as correspondence between 
knowing mind and object known, more perfect or more absolute, 
except when it is conceived as an attribute of deity. Truth in 
the mind is relative to the degree of perfection attained by the 
knowing subject. Because the truth which is in the mind and 
the truth in re, or in nature as it exists outside the mind, are 
not the same, the human mind does not condition or measure 
nature, but on the contrary is conditioned and measured by 
nature. The significance of this distinction is to be found in 
the tenet of the subject’ vists who hold that to think is to con- 
dition, or that man is the measure of all things, and in that of 
the objective realists who hold that “the human reason is not 
the measure of the things that are from nature.” ** The real 
relationship between the human mind and nature is that the 
human being is conditioned by nature by reason of his par- 
ticipation in it. His knowledge of its effects as manifested in 
its varied forms comes by way of sense perception, but his 
knowledge of its essential otherness comes to him essentially, 
or intuitively, by way of his own essence. The manifestations 
of nature change, often by man’s own efforts, but the essential 
otherness which conditions his knowing is always there in time 
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and space. It is immutable. To its unchanging essence man 
must ultimately conform. This and nothing more is meant by 
the term nature or nature’s law. As for a determination of 
nature’s law, the potency or potential power which exists in 
nature is itself a determination of nature’s immutable essence, 
though the form its existence takes is further determinable by 
act until its perfection is reached. The natural law is then not 
an absolute idea (even the deity was not defined by Thomistic 
realists in absolutistic terms but in terms of actuality as Actus 
Purus) nor a logically devised creation of the mind, but rather 
a determination of that essence which measures the mind’s 
conclusions about it and gives force to those morally important 
laws which man can disobey only at the peril of oblivion,— 
by being thrust out from nature. That the human formulation 
of those determinations of the natural law are always per- 
fectable but never perfect signifies not that nature in its essence 
is mutable, but rather that man’s knowledge of nature is both 
logically and really relational. Had Mr. Justice Cardozo had 
the discernment to have based his relativist philosophy of law 
on this immutability of the natural law, his theory might have 
been as enlightening as it is novel, but as he left it, its defi- 
ciencies in this regard, as we]! as in other premises he maintains, 
prevent its acceptance as an adequate philosophy of the common 
law system. 


Tueresa Rooney 


Columbus University School of Lav, 
Washington, D. CG. 
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SOCRATES—A SOURCE PROBLEM 


HE problem concerning the essential features of Socrates’ 
historical personality, character, and philosophical views 
owes its inherent difficulties mainly to two basic facts: First, 
to the present state of available source materials on Socrates; 
and, secondly, to the fundamental diversity of opinion as to the 
correct exploitation of these different sources, which are in 
themselves sometimes not only obscure and ambiguous, but 
which also to no small extent contradict each other on some 
important points. It is not entirely without justification that 
K. Joél* remarks that, in the final analysis, the famous Socratic 
dictum, “I know that I know nothing,”’ could most appro- 
priately be applied to the historical problem of Socrates itself. 
Socrates, who, if we are correctly informed, was averse to 
any kind of literary activity, has failed to present us with one 
authenticated original writing of his own. In Phaido 60D 
Plato mentions Socrates as the author of a poetic version of 
some of Aesop’s fables, and of a hymn to Apollo. It is more 
than doubtful, however, whether any reliance could be based on 
this otherwise unsupported statement. The so-called Letters of 
Socrates are definitely forgeries.* A Socratic dialogue con- 
cerning the soul and preserved in Syriac is spurious.* The 
Tywpixd ‘Opouwspara,’ ascribed to Socrates, are fictions of a much 


1In: Geschichte der antiken Philosophie, vol. I, p. 731. 

? This statement usually appears towards the end of some of the early 
Platonic dialogues where the discussion seems to break off without definite 
results: Charmides 175 Aff.; Hippias Minor 376C; Laches 200E; also 
Hippias Minor 372 B ff.; ibid. 372 E; Meno 80B; Apology 21D and 23 B. 

* See Epistolographi Graeci, edit. Hercher, R., p. 609 ff.; Die Vorsokratiker 
in Auswahl, transl. and edit. by Nestle, W. 

‘Transl. by Ryssel, V. in: Rheinisches Museum 48 (1903), p. 175:. 

5 Elter, A., @nomika Homoiomata (Bonn, 1900). 
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later date; and the same holds true for the hymn mentioned by 
Diogenes Laertius,° or the poem found in Athenaeus.’ 

In ascertaining Socrates’ thoughts and views we find our- 
selves limited to seriously conflicting secondary and tertiary 
source materials of which we possess a host, inasmuch as the 
ancient schools of philosophy and rhetoric abounded with sup- 
posedly Socratic traditions. In the light of philological, his- 
torical, and philosophical criticism, however, these latter sources 
are overwhelmingly without any actual significance. Socrates’ 
failure to write anything excludes also the hypothesis of possibly 
lost works which might have been the direct source for some 
ancient author. Thus we have to assume that the ancient writers 
on Socrates must have used information handed down by some 
of Socrates’ immediate followers,* by some contemporary source 
which has been lost, or by authors who belong to the generation 
of Socrates and his immediate adherents, but who could not be 
counted among his immediate disciples.° 

The ancient tradition about Socrates, outside of the testimony 
of Plato, Aristotle, and Xenophon, relies mainly upon some 
fragments of the Life of Socrates by Aristoxenus.*° We know, 
however, that Aristoxenus bases his statements very slightly on 
historical documentation or fact, but rather on legendary tradi- 
tion and fiction; and that he was inclined to attract the redder’s 
attention by reporting supposed incidents which actually belong 
in the realm of defamation and the chronique scandaleuse. 
Other equally unreliable sources are the Lives of Diogenes 
Laertius** and the Encyclopedia of Suidas.*® For the trial of 
42. 

XIV, 628 ff.— Compare Diehl, E., Anthologia Lyrica 
Graeca, vol. I, p. 85 ff. 

® Antisthenes, Eucleides, Aristippus, Aeschines, etc. 

* For instance Lysias, Polycrates, Isocrates, etc. 

2°In: Mueller, K., Fragmenta Historicorum Graecorum, vol. II, p. 280 ff. 

“TI, 18 ff. 

*2In Westermann, A., Vitorum Scriptores Graeci, p. 440 ff. — Compare 
Croenert, W., “ Bruchstiicke einer Geschichte des Sokrates und seiner 


Schule,” in: Rheinisches Museum 47 (1902), p. 285 ff.; and in: Hermes 38 
(1903), p. 394 ff. 
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Socrates and his reply to the accusations levelled against him™ 
we are referred to Plato’s Apology and Xenophon’s Memora- 
bilia and Apology. Besides Plato and Xenophon we know of 
Socratic apologies by Lysias,** Theodectes,*° Demetrius of 
Phaleron,** Theon of Antioch,’’ Plutarch,** and Libanius.*® 
In view of the fact that the moral defense of Socrates had 
become a major didactic theme in the different ancient schools 
of rhetoric we dare not attach much historical reliance to these 
later apologies. Neither could the portrait of Socrates sketched 
by Athenian comedians * be considered serious source material.” 


18 For the wording of the writ of indictment of Socrates see Diogenes 
Laertius II, 40; and Xenophon, Memorabilia I, 1; compare Schanz, M., 
Ausgabe der platonischen Apologie, p. 16; Meyer, E., Geschichte des 
Altertums, vol. V, p. 327; Menzel, A., “ Untersuchungen zum Sokrates- 
Prozesse,” in: Sitzwngsbericht der Wiener Akademie, philos.-hist. Klasse, 
vol. 145 (1903), p. 7 ff.; Meier, H., Sokrates, p. 467 ff. 

14 Diogenes Laertius (II, 39) informs us that Lysias had composed a 
defense speech for Socrates which he offered to the latter, and that this 
offer was refused. It is more likely, however, that this account is a mere 
invention, for Lysias’ Apology is actually a reply to Polycrates’ Karnyopla 
Zwxparois of 394/93.—Compare Blass, Fr., Attische Beredsamkeit, 2d edit., 
vol. I, p. 351; and article in Pauly-Wissowa, Real-Encyclopaedie der 
klassischen Altertumswissenschaft, vol. XIII, p. 2533 ff. 

15 See Blass, Fr., l.c., p. 447.— Compare Suidas on Theodectes; and 
Plutarch, The Life of Alexander, 17. 

1° Diogenes Laertius V, 79 ff.; IX, 15; 37; 57.—Compare Mueller, Karl, 
l.c., vol. I, p. 408; vol. II, p. 361; Westermann, A., Geschichte der Bered- 
samkeit, vol. I, p. 159ff.; Blass, Fr., l.c., p. 16; Norden, E., Antike 
Kunstprosa, vol. I, p. 127 ff. 

17 Compare Suidas on “Eg ‘{méyuiov, and Theon the Sophist. 

18 See Lamprias Catalogue of Plutarch’s works, 189. 

1° Declamationes (weférac), decl. I, in: Foerster, R., Studien zur ver- 
gleichenden Literaturgeschichte, vol. I, p. 1ff—Compare Pauly-Wissowa, 
l.c., vol. XII, p. 2509 ff. 

*°The Clouds of Aristophanes; the Kévvos of Ameipsias; and the Flat- 
terers of Eupolis. 

*1 We should mention here Polycrates’ accusations of Socrates in the 
so-called Karnyopla Zwxparovs, written in 394/93 in order to justify the con- 
demnation of Socrates. The dating of the Karnyopia relies on Diogenes 
Laertius (II, 39), since it refers, according to the latter, to the restoration 
of the Long Walls by Konon in 394/3.—Compare Xenophon’s Memorabilia, 
I, 2.—Plato in his dialogue Gorgias takes issue with Polycrates, a fact 
which enables us to date the Gorgias between 392 and 390. For certain 
passages from the Gorgias are but a violent rebuke of Polycrates, 
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Likewise of very little historical source value are the many 
ancient treatises on the Socratic Datmonion.” 

The main sources of our historical knowledge about Socrates 
remain the Platonic dialogues, Xenophon’s Memorabilia, Sym- 
postum, Oeconomicus, and Apology,”* and a few passages from 
the works of Aristotle.** It is commonly accepted that, probably 
with the exception of his earliest creative period, Plato endows 
Socrates with a great deal of his own (Plato’s) philosophical 
views and ideas, thus giving him much more than his strictly 
historical due. On the other hand we could say the same thing 
about Xenophon’s historiography; for Xenophon, the man of 
purely practical and pragmatic interests, could hardly do justice 
to Socrates, the idealistic moralist. The Socrates of Plato, true 
to the spirit and temperament of his author, turns into the 
originator of the loftiest ideas ; while the Xenophontian Socrates 
appears to be but a trivially dull and at times boringly home- 
spun philosopher of the popular type. The narrow horizon as 
well as the unbelievably low philosophical mentality of Socrates 
in Xenophon’s works would actually justify the Athenians in 
attempting to rid themselves forcibly of such an obtrusive school- 
master and moralizing prattler. We cannot believe that this 


22 Xenophon, Memorabilia, I, 2 ff.; Xenophon, Apology, 12 ff.; Apuleius, 
De Deo Socratis; Plutarch, About the ‘ Daimonion’ of Socrates; Maximus 
of Tyrins, About the ‘ Daimonion’ of Socrates, oratio 8 and 9.—Compare 
also the commentaries of Proclus and Olympiodorus on the (spurious) 
Platonic dialogue Alcibiades I; and the commentary of Hermias on the 
Phaido.—This is also the place to mention Aeschines of Sphettus (compare 
Diogenes Laertius II, 60-64; and Suidas on Aeschines) and his Socratic 
dialogues (see Diogenes Laertius II, 61). According to the rhetor Aris- 
teides (oratio 45, par. 35) these dialogues, of which H. Dittmar (in: 
“ Aischines von Sphettos, Studien zur Literaturgeschichte der Sokratiker, 
Untersuchungen und Fragmente,” in: Philologische Untersuchungen, Heft 
21, Berlin, 1912) and others have compiled the few remaining fragments, 
are said to be faithful imitations of the true Socratic ethos. 

2? Xenophon’s Apology, for a while declared spurious, is now fully ac- 
cepted as genuine. 

*¢ Particularly 1078 b 27 et passim; 987 b 1 et passim; 1144 b 18 et 
passim; 1144 b 27 et passim.—Compare footnote 78, 87, and 88. 
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lowly and conservative pedant is the same that inspired and 
influenced the greatest minds of his day,” and who in the 
opinion of many competent thinkers of the past has become one 
of the most inspiring factors in the whole of philosophical 
development.”° 

Schleiermacher insists that the Socratic problem arising from 
these two conflicting and apparently irreconcilable sources can 
be solved only if we raise the paramount question: What could 
Socrates have been above and beyond Xenophon’s testimony 
without the basic traits which Xenophon had declared definitely 
Socratic being completely belied; —and what must Socrates 
really have been that Plato was induced into and justified in 
making him the actual spokesman in his dialogues?*’ This 
canon, supplemented by some information found in Aristotle, 
has become the leading theme of all subsequent dealings with 
the problem of truly historical Socrates.” Nevertheless, the 
practical application of Schleiermacher’s query still offers many 
puzzling and seemingly insoluble difficulties. 

It appears that, due to his artistic temperament and strong 
individualism, Plato is further away from the hard facts of 
historical reality than any other Socratic witness. Nowhere in 
the Socratic literature does the interwovenness of Socratic ele- 
ments and Platonic thought seem more complete than in Plato’s 
dialogues, a fact which resists most stubbornly all scientific 
endeavors to separate Plato from Socrates proper. But the 
situation is by no means as bad as some people would have us 
believe. We may safely assume that Plato’s early dialogues had 


*°Compare in general Klett, T., Sokrates nach den sxenophontischen 
Memorabilien. 

2° Meyer, E. (in: Geschichte des Altertums, vol. IV, p. 461) makes the 
somewhat exaggerated statement that the unique position held by the Greek 
nation in the history of mankind must ultimately be attributed to Socrates. 
—Compare also Joél, K., l.c., vol. I, p. 808 ff. 

27 Schleiermacher, Fr., Sémtliche Werke, vol. III, part 2, p. 297 ff. 

*® Compare Zeller, E., Die Philosophie der Griechen, 4th edit., vol, I, 
p- 99. 
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been composed at the time of his closest association with Socratic 
thought and tradition.” We need only to recall the fact that 
these early dialogues in their overwhelmingly elenctic nature 
as well as in their noticeable lack of a positive didactic character 
carry all the earmarks of a ‘pupil’s work’ written under the 
guidance of his master and teacher, and not of the compositions 
of an assertive original thinker expounding his own positive 
views. The Apology, for instance, while it may not with entire 
truth portray the actual events during the famous trial, most 
certainly contains some essential elements of Socrates’ speech 
in his own defense. The least that could be said about tke 
Apology is that it renders the spirit of Socrates as he faced his 
judges. Since it was written but shortly after the death of 
Socrates two things can be taken for granted: The actual events 
must still have lingered in the mind of Plato.*° C1 the other 
hand, since many Athenian witnesses of this trial were still 
alive and the ultimate fate of Socrates probably still the object 
of spirited discussion at the time he wrote the Apology,” Plato 
would not dare to digress too much from the true and probably 
well known facts. An apology which, save for a few permissible 
rhetorical exaggerations, deviates too obviously from actual 
truth is not only pointless, but causes more harm than good. 

It is also permissible to assume that some of the minor 


2° Ritter, C. (in: Platon, vol. I, p. 56 and 202) believes that Plato’s 
earliest dialogues were composed during the lifetime of Socrates. He omits, 
however, to state the specific reasons for his belief. Nevertheless, Ritter’s 
viewpoint deserves much credit.—In the dialogue of that name Plato eulo- 
gizes his uncle Charmides (155 A, 157 D et passim). Thus it is more than 
likely that this dialogue, which seems to be a necrologue, must have been 
written shortly after 403, the year Charmides died. 

%°Tf Apology 34A and 38B furnish reliable information, Plato must 
have been present at the trial of Socrates. There exists some doubt, how- 
ever, as to the truth of this. Compare Zeller, E., l.c., p. 401; Ritter, C., 
l.c., p. 64.—Diogenes Laertius (II, 41), who relies on Justus of Tiberias 
for his information, insists on Plato’s presence at the trial. 

%1 Compare Markowski, H., “ De Libanio Socratis Defensore,” in: Bres- 
lauer philolog. Abhandlungen, 40. 
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Platonic dialogues * antedating the great speculative works of 
Plato are essentially Socratic, and therefore legitimate source 
material for the reconstruction of the historical Socrates. The 
undeniable fact that these early dialogues impress us as some- 
what lacking in maturity as well as philosophical content, how- 
ever, seems definitely to limit the early Platonic picture of 
Socrates.** Thus we would have to fall back on some later 
dialogues inasmuch as in these Socrates speaks for Plato, a phe- 
nomenon which implies at least that Plato proposes to teach in 
the true spirit of his master, that he believed his own writings 
to be but the realization of and elaboration on the programme 
laid out by Socrates himself.** The very form of the Platonic 
dialogue is quite certainly due to an historical fact—that Socra- 
tes taught by question and answer.** Plato, determined to keep 
his master’s work alive and to imitate the discourses of Socrates, 
in the dialogues enlists his dramatic genius in the service of this 
determination and thus in that of philosophy in general.*° 


Among the so-called Socratica of Plato the Apology un- 
doubtedly holds an outstanding place. It is, in short, a manifesto 
issued by Plato in his own name and in that of the whole 


*? Using C. Ritter’s (in: Platon, vol. I, p. 230/31, and 254) chronology 
of Plato’s works we should include among the minor (Socratic) dialogues 
the Laches, Charmides, Hippias Minor(?), Protagoras, Euthyphro, Apology, 
Crito, and possibly Huthydemus.—The Ion might be spurious. 

**Tt has been said that the early Platonic dialogues lack one essential 
feature which bars them from being Socratic: the actual philosophical 
teachings of Socrates. We need not emphasize that this statement contains 
a definite bias, namely the unwarranted assumption that Socrates actually 
taught philosophy, and that he intended to be a philosopher in the sense 
of a later terminology.—-Compare, for instance, the early meanings of the 
term philosopher and philosophy in Heraclitus of Ephesus, frag. 35 D; and 
Herodotus, I, 30.—See also Plato, Apology, 33 A et passim. 

*¢ Plato’s importance for the historical Socrates research has been greatly 
minimized by Doering, A. (Die Lehre des Sokrates, p. 51 ff.) ; and Heinze, 
M. (in: “ Der Eudimonismus in der griechischen Philosophie,” in: Abhandl. 
d. philos.-histor. Klasse d. kgl. séchs. Gesellsch. d. Wissenschaften, 8 (1883), 
p. 731 ff. 

*6 Compare Jaeger, W., Paideia, vol. II, p. 19. 

** Compare Diogenes Laertius III, 37. 
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Socratic circle and addressed to the Athenians. In it Plato and 
his friends formally and solemnly introduce themselves as heirs 
to and executors of Socrates’ spiritual inheritance. Ready to 
carry on this work in the name of the master, Plato but fulfills 
Socrates’ own prophecy to his judges that “immediately after 
my (Socrates’) death punishment... will surely await you... , 
that there will be more accusers of you... , accusers whom 
hitherto I have restrained; and as they are younger they will 
be more severe with you...” *’ From these words we may 
gather that during this particular period Plato merely attempted 
to elaborate on the basic ideas of his teacher as he remembered 
him, or, as the case may be, somewhat to remodel them according 
to his own budding original needs and views. 

The dialogue Crito in its whole tendency and essence is closest 
to the Apology.** Crito,** a disciple of Socrates, vainly tries to 
persuade the latter to escape. Undoubtedly the whole incident 
belongs mostly in the realm of poetic fiction. It must contain, 
however, some historical truth, as evidenced by a passage from 
Xenophon’s Apology (chap. 23) and Plato’s Phaedo (98 E) 
where the incident is referred to. Be this as it may, the gist of 
the Crito is definitely an attempt to reach beyond the immediate 
historical setting in order to show how the true spiritual great- 
ness of Socrates manifested itself in the hour of death. Socrates’ 
refusal to escape is but the last and crowning step in the moral 
life of a man who spent his days preaching respect for the 


87 Plato’s Apology 39 C. 

*8 Attempts have been made to put the Crito at a relatively late date. 
See, for instance, Schanz, M., Sammlung ausgewdhlter Dialoge Platons, 
vol. II (Kriton), p. 14ff.; Gomperz, Th., Griechische Denker, vol. II, 
p. 358; Christ-Schmid, Geschichte der griechischen Literatur, p. 676.—In 
view of Crito’s (45B and 52C) references to Apology 37D and 37CD 
I stil! cling to the tradition which places the Crito in close proximity to 
the Apology.—Compare Ritter, C., l.c., pp. 230, 254. 

8° According to Diogenes Laertius (II, 60; II, 35; III, 36), who relies 
on some Epicurean (Idomeneus) for this information, it was not Crito but 
Aeschines. Because of his personal dislike of the latter Plato is said to 
have substituted Crito (II, 60). 
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established moral and legal order, and who believed that an act 
of injustice would be worse than the sufferance of injustice.“ 

Thus we may say that the Apology and the Crito together 
with the Laches, Charmides, Hippias Minor, Protagoras, 
Euthyphro, and possibly the Huthydemus contain the basic 
moral and philosophical elements of Socrates’ character. We 
must always keep in mind that Socrates was primarily a roving 
rhapsode of the good life wandering through the streets of 
Athens and delivering his extempore sermons to whomever 
would stop to listen. The homiletic type of his ‘addresses’ 
betrays no attempt to enunciate a definite system or a definitely 
conceptual philosophy. This type of preaching, admonishing, 
ridiculing, comforting, and chastising in the spirit of a popular 
missionary bent on preventing the threatening moral decay of 
the Athenian lends itself but slightly to accurate literary or 
historical exploitation. The greatness of Socrates cannot possi- 
bly be measured by judging him simply as a theoretical phi- 
losopher. What he attempted to do was to create a new practical 
attitude towards life itself. The gospel he preached was the 
self-mastery and self-sufficiency of the moral character. Thus 
Socrates is rather the everlasting ethical inspiration than the 
creator of a philosophical theory. On the other hand Socrates’ 
insistence on adapting his arguments to the rather mixed level 
of his audience might explain to some extent the utter diversity 
of the reaction to his personality and views.** Only by keeping 
this in mind might we fully appreciate some of the early Pla- 
tonic dialogues, the more so since, quite in accordance with the 
original model, they are more concerned with stimulating moral 
conduct thar with scientific definitions of morals.** 


4° Gorgias 469 C. 

“Compare the Kéyvos of Ameipsias where Socrates is, in the opinion of 
the minority, the most outstanding Athenian; but in the opinion of the 
majority the greatest living fool. 

42In the Protagoras, for instance, the main issue is concerned with re- 
flections on the moral life, and not so much with the setting up of a definite 
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The Gorgias, which is essentially a rebuke of Polycrates’ 
attack on Socrates and the Socratic circle,** constitutes Plato’s 
final reckoning with and condemnation of the Sophists and what 
they stand for. But it is more than the Sophists who feel Plato’s 
whip here; it is Athens itself, Athens which had grown up in 
the intellectual milieu of the Sophists. In the Gorgias Plato 
reaches beyond what could safely be called Socratic, for here his 
dialectic is no longer of the type of moral homilies, but repre- 
sents a definite attempt to formulate a scientific basis for the 
definition of truth, justice, the good, morals, and righteousness— 
ir: short, a conspicuously methodical treatise. Thus the Gorgias, 
while still trying to resurrect and defend the spirit of Socrates, 
marks the beginning of Plato’s emancipation from the historical 
Socrates. ** 

Summing up Plato’s testimony of Socrates we might say that 
the former in his early dialogues expresses the highest possible 
view of Socrates’ personality and thought—the maximum 
potentialities of Socrates. 

Any attempt to solve the problem of Socrates through reli- 
ance on Plato’s testimony is, however, tantamount to linking 
the extremely complicated Socratic problem with the similarly 
involved and complex Platonic problem. For in such a case the 
Platonic Socrates will have to go through all the different stages 
of the philosophical, historical, and philological interpretation 
of Plato. That the general uncertainty about some major pas- 
sages in Plato himself most seriously affects the historical 
picture of Socrates and his views needs no special comment. 
We may well insist that the chaotic diversity of opinion as 


ethical theory of system. It is mainly an appeal to all schooled in the 
Sophistic tradition to renounce their former teachers and join Socrates’ 
crusade for the ‘ good life.’ It is Socrates himself who launches this appeal 
by creating among his listeners the moral desire for the better things of 
life. 

48 See footnote 21; compare Gomperz, Th., l.c., p. 287. 

“¢Thus it is of paramount importance to date the Gorgias accurately 
(392-390). 
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regards Plato’s philosophy ultimately goes back to our failure 
to understand Plato’s dialogues in their artistic and creative 
totality. The general confusion over the terminology of Plato, 
or to be more exact, the common tendency to isolate and ‘starve’ 
every Platonic term in order to reduce it to one single definite 
and supposedly universally valid meaning has had, in the last 
analysis, most drastic repercussion on the whole Socratic prob- 
lem.** If we keep in mind that such Socratic terms as virtue, 
goodness, radeia, etc., in their original primitive 
Socratic meaning constitute the very starting point of our 
understanding of Plato;—that only during the later develop- 
ment of Plato’s thoughts these terms acquired their highly 
scientific or sophisticated significance, we might get a glimpse 
of the paramount importance of the Platonic problem for the 
solution of the Socratic enigma. 


We shall turn now to Xenophon and his testimony of Socrates. 
It might be of interest first to say a few words about the man 


himself. The chronology of Xenophon’s life is extremely uncer- 
tain.*® His tastes were those of a well-to-do aristocrat; in his 
admiration and sympathy for Sparta and the Spartan way of 
life he thought little of the democratic institutions of Athens.*’ 
Polycrates’ failure to brand him as a friend and follower of 


«© Compare Stenzel, J., “ Uber den Zusammenhang des Dichterischen und 
Religiésen bei Platon,” in: Schlesische Jahrbiicher, philos.-histor. Klasse, 
Abt. II (1924), p. 143 ff. 

4° According to Diogenes Laertius (II, 55) he was born around 440. But 
should the story about his saving Socrates’ life in the battle of Delium 
(424) be true we would have to advance this date. If, on the other hand, 
the passage from the Anabasis (III, 1, 14, 25) constitutes reliable evidence, 
he would have been less than 30 years old at the time of the famous 
retreat (401-400). His first personal contacts with Socrates are equally 
uncertain. Christ-Schmid (l.c., p. 494) suggests the year 404 which would 
make him about 25 should we rely on the Anabasis. 

«7 Compare Anabasis III, 1, 4 ff. On account of this and his participation 
in the battle of Coronea (394) on the side of Sparta against Thebes, the 
ally of Athens, he was prosecuted for high treason and exiled to Scillus 
(Anabasis V, 3, 7) where he began to write his Memorabilia. 
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Socrates “* is a strong indication that he could hardly have been 
one of the latter’s closer associates.*® A soldier and adventurer 
who spent his youth in the profligate camp of Cyrus the Younger, 
who tramped all over Asia Minor, and who afterwards joined 
the Spartan king Agesilaus as a soldier-politician for nearly six 
years, he could hardly have absorbed much of the Socratic spirit. 
How could he have retained with any degree of accuracy the 
words and deeds of Socrates during all these years squandered 
in vain pursuit of military glory and adventure? 

. Xenophon’s Memorabilia are, according to their author, 
partly accounts of Xenophon’s own personal experiences, partly 
of those of other witnesses.” It is common knowledge, however, 
that Xenophon’s reliability as a historiographer is not above 
suspicion.” Thus we cannot put too much stock in his claim 
that his reports are based on personal experiences—the less so, 

.since he is a past master at rearranging or omitting facts to 
serve his own purpose.” 

The Memorabilia themselves consist of two parts which are 
rather uncongenial: the first and smaller part, comprising the 
first two chapters of the first book, contains an apology of 
Socrates; while the second part is made up of what might be 
called Socratic Memoirs. These two chapters are, however, 

basically different from the ‘official’ Xenophontian Apology. 

We know that the Apology was intended as a rebuke to the 

accusers of Socrates during his trial, without, however, taking 


“*In the Karnyopla Zwxparois (394/3), that is, but one year after his 
trial for high treason. 

«° Compare, for instance, the episode mentioned in Anabasis III, 1, 4 ff., 
which does not suggest an altogether frank and trusting relationship 
between Socrates and Xenophon. 

5° See, in particular, Memorabilia I, 3, 1 ff.; I, 4, 2; I, 6, 14; II, 4, 1; 
Il, 7, 1; IV, 3, 2; IV, 8, 4 ff. 

51 Compare Robin, L., “ Les Mémorables de Xénophon et notre conaissance 
de la philosophie de Socrate,” in: L’année Philosophique (1911), p. 1 ff. 

52Compare Leo, Fr., Die griechsich-rémische Biographie, p. 87 ff., par- 
ticularly p. 93. 
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more than casual issue with Polycrates and his attacks on 
Socrates. This rather peculiar omission in the Xenophontian 
Apology can be easily explained in view of the fact that the 
first two chapters of the Memorabilia, particularly I, 2, 9-12, 
already had dealt with Polycrates.” 

The second part of the Memorabilia, the Socratic Memoirs, 
is mainly an anthology of Socratic discourses and Dicta, col- 
lected with the intention of glorifying the personality of 
Socrates.* Only to that extent could it be called an apology 
that any such glorification must of necessity contain apologetic 
elements. . The most striking feature of this part is its obvious 
lack of orderly arrangement and articulation, an observation 
which forces us to assume that the whole work could neither 
have been the result of one single draft, nor have been edited 
by Xenophon himself.°° The general aspect of this anthology 
impresses us rather as a mere collection of notes and literary, 
curios jotted down at different occasions and intended primarily 
to serve as materials for a later publication. With few excep- 
tions Xenophon relies on famous Socratic Dicta as recorded by 
others, which, however, are in the most part spurious. To add 
to the confusion he writes about these Dicta as if he himself or 
his sources had been part and audience of the Socratic dis- 
courses from which the Dicta were taken. But in one passage 


5? There is no doubt in my mind that the first two chapters of the 
Memorabilia originally constituted an independent essay composed before 
the Xenophontian Apology which could not have been written before 386, 
since in par. 31 reference is made to the death of Anytus (one of Socrates’ 
accusers during the trial) who was still alive in 386.—A comparison of the 
Xenophontian Apology (particularly par. 20 ff.) with the Memorabilia (I, 
2, 49 ff.), that is, with that passage in the Memorabilia which deals with 
Polycrates (and not, as has been suggested, with the indictment of Socrates 
during his trial) reveals the dependence of the Apology on the Memorabilia. 

54 Compare the introductory passage to Memorabilia I, 3, 1. It is quite 
possible that the title ‘Memorabilia, while somewhat justified by this 
passage, is not by the author himself. 

*5 Compare, in particular, Memorabilia I, 4; and IV, 3. 
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he admits” that the Socratic Dicta in his anthology are, like 
the popular Socratic tradition in general, mere hearsay." 

Can there be any serious doubt that the lengthy discourses 
on military™ or strategic’? matters in the first and third 
chapter of the third book of the Memorabilia, on national 
economy in the sixth chapter, or on politics in the fifth 
chapter °*—all of them attributed to Socrates—are but fic- 
tions? And should not the alleged discussion of Socrates with 
Aristippus in book two, chapter one, also be doubted? For such 
an incident could not very well have happened until the hedo- 
nistic system of Aristippus had reached a certain definite stage 
of development which it did not attain until about the year 
370.°° The dialogue with Hippias concerning the nature of law 
and justice is similarly suspicious inasmuch as these problems 
are essentially post-Socratic. | 

Xenophon’s Memorabilia are, as regards the personality, 
character, and views of Socrates, primarily not the result of 


5° Memorabilia IV, 3, 2. 
** According to Diogenes Laertius, Panaetius had declared the Socratic 
Dicta of Plato, Xenophon, Antisthenes, and Aeschines to be genuine. We 
insist, however, that the traditional Socratic Dicta were intended to be but 
fictions, and that Xenophon intentionally followed the established tradition 
about the fictitiousness of these Dicta.—Compare Memorabilia IV, 3, 2; 
also Plato’s Symposium 215 D; see Meier, H., Sokrates, p. 5, 27 ff. 

*§ Compare Memorabilia III, 3 which competently deals with the duties 
of a general of cavalry, and Xenophon’s Hipparchus, a short military 
treatise written before the batile of Mantinea (362). 

°° Compare the passage from Memorabilia III, 1, dealing with the basic 
qualities of the good strategist, with Xenophon’s Cyropaedia I, 6. 

°° Memorabilia III, 6 is but a short outline of Xenophon’s De Vectigalibus 
which deals with social, political, and economic conditions prevailing in 
Athens around 355. 

* The political situation back of Memorabilia III, 5 is definitely that of 
the years after the battle of Leuctra (371). It is the Xenophon of the 
Anabasis, Hellenica, Cyopaedia, and De Vectigalibus who speaks his mind 
here. 

*? Between 370 and 360 Aristippus had been involved in many a contro- 
versy regarding his views on morals, law and justice, politically organized 
society, and religion—Compare Diogenes Laertius II, 65. 
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personal recollections, but mainly of creative writing. His en- 
deavor to present Socrates as the philosopher of those every-day 
problems familiar in the first half of the fourth century, that 
is, problems which Xenophon himself experienced during his 
mature life—turns Socrates into an idealized teacher of all 
times and all subjects, even the most trivial.** On the other 
hand Xenophon’s persistent admiration for Sparta and Spartan 
virtues ** undoubtedly predisposed him favorably towards Antis- 
thenes’ philosophy of abnegation and discipline as contrasted 
by Aristippus’ hedonism.” It is quite possible, therefore, that 
under Xenophon’s eclectic pen Socrates became the pronounced 
spokesman for cynicism against hedonism,” nay, became a Cynic 
himself. This should also explain to a certain extent the obvious 
triviality and intellectual mediocrity of the Xenophontian 
Socrates.* 


Memorabilia IV, 4. 
** Compare Memorabilia III, 5. 
*6 We need not point out that Xenophon himself did not think too highly 


of Antisthenes and his immediate followers.— Compare, for instance, 
Memorabilia I, 4, 1, where he assails the Antisthenian tradition of Socrates. 
Xenophon, the old-fashioned disciplinarian, could not very well sympathize 
with the ‘ proletarian’ Antisthenes and his social reforms (Memorabilia I, 
2, 19), and his liberalism in religious or State matters (Memorabilia I, 4, 
1; I, 4, 2; I, 4, 9-11; IV, 4).—-Compare also Xenophon’s Symposium VIII, 
4-6; IV, 44. 

** Diogenes Laertius (II, 65) informs us of Xenophon’s antagonism to- 
wards Aristippus.—See also Memorabilia II, 1; Xenophon’s endeavor to 
eliminate Aristippus from the circle of Socratic disciples and followers had — 
much to do with discrediting Aristippus for all times. 

*? This is not the place to discuss the relationship of Xenophon to Plato. 
That there exist highly suggestive similarities between the works of the 
two is common knowledge. Compare, for instance, Memorabilia IV, 4, 5 ff., 
with Gorgias 490 E-490 B; Memorabilia IV, 2 with the whole tenor of the 
Hippias Minor; Memorabilia III, 9, 14 ff. (together with IV, 2, 31-35), 
with Huthydemus 278E ff.; Memorabilia I, 4, 8, with Philebus 29 Aff.; 
Memorabilia IV, 4, 3-4, with (Plato’s) Apology 32C, 34C ff.; Memorabilia 
IV, 6, 10 ff., with Laches (as well as some passages from the Protagoras) ; 
Memorabilia IV, 2, 2-6, with Meno 90 C ff.; Memorabilia IV, 2, 11 ff., with 
Politeia 1, 331 C ff., 382 C, 389 B; Memorabilia IV, 6, 2 ff., with Huthyphro; 
Memorabilia IV, 5, 12, with Phaedrus 265 E, 273 D; Memorabilia IV, 2, 24, 
with Phaedrus 229 E ff.; Memorabilia IV, 6, 1, with Phaedrus 262 AB (as 
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In view of Xenophon’s personal dislike of Antisthenes and 
his philosophy it seems rather strange that in his Memorabilia 
he should borrow so heavily from Antisthenes in order to char- 
acterize Socrates,°° although the extent of these borrowings 
cannot properly be ascertained due to the total loss of the 
Antisthenian writings. In the discussions between Aristippus 
and Antisthenes about the nature of pleasure,” or to be more 
exact, about pleasure as against duty and hard work,” Xeno- 
phon—that is the Xenophontian Socrates—definitely sides with 
Antisthenes.* And there are many more instances where the 
Xenophontian Socrates follows the Antisthenian model.” Par- 
ticularly the Antisthenian virtue of self control (é¢yxpdrea) is, 
according to Xenophon, Socrates’ most outstanding character- 
istic. It is not altogether surprising that Xenophon, himself a 
firm believer in the simple and soldierly virtues of the past, 
should endow Socrates with éyxpdérea, and should, therefore, 
make him the spokesman of the cynic ideal of hard work and 
self abnegation.”* Nevertheless, the Socrates of the Memora- 


well as Charmides 166 D) ; Memorabilia IV, 5, 11, with Sophist 253 D (and 
253 C); Memorabilia IV, 5, 12 (together with IV, 6, 1), with Politicus 
285 D-287 A; Memorabilia IV, 6, 13-15, with Phaido 101 D, 100 A (as well 
as Politeia VII, 532 Aff., VI, 511 B, 510 B, IV, 437 A); ete. 

*®Compare in general Joél, K., Der echte und der sxenophontische 
Sokrates; Diimmler, F., Antisthenika. 

°° Memorabilia II, 1. 

7° The juxtaposition of pleasure and hard work is definitely Antisthenian, 
taken from the fable of Hercules on the cross-road so dear to every Cynic. 

™ Compare Memorabilia II, 1, 5 (concerning adultery), and Diogenes 
Laertius VI, 4.—See, in this connection,,Joél, K., l.c., vol. II, p. 343 ff. 

72 Compare, for instance, Memorabilia IV, 5 (concerning self control) ; 
ibid., I, 3, 5ff. (concerning Socrates’ views on eating and drinking) ; 
Xenophon’s Symposium IV, 37 ff.; Memorabilia I, 6, 1-10 (concerning self 
sufficiency) ; Memorabilia III, 7, 4. 

7 Undoubtedly in the loneliness of his rural exile Xenophon acquired a 
taste for rural simplicity and frugality. He, who had always despised the 
ways of the city dweller could, therefore, sympathize with the basic ideas 
of Antisthenes, a sympathy which he expressed by putting Antisthenian 
maxims into Socrates’ mouth. He also knew of the close personal relation- 
ship that existed between Socrates and Antisthenes (Memorabilia III, 11, 
17).—Compare Memorabilia IV, 5, 11; VI, 6; II, 1. 
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bilia is neither Platonic nor Antisthenian, but Xenophontian, 
that is to say, expressive of Xenophon’s own ideal and intel- 
lectual capabilities. It must be admitted, however, that the 
Xenophontian Socrates definitely contains elements of the true 
historical Socrates. But the extent of Xenophon’s historical 
truthfulness could only be ascertained if we were able to devise 
a method of isolating the genuine Antisthenian elements in the 
Memorabilia, something quite impossible in view of the complete 
loss of Antisthenes’ works. 

It seems that Aristotle more than anyone else would be 
qualified to furnish a reliable source and testimony for the 
reconstruction of the historical Socrates, since he appears to 
have been sufficiently remote from the actual events at the death 
ot Socrates to escape the general orgy of Socratic hero worship, 
yet still close enough to gather some excellent first-hand infor- 
mation. His rather realistic and unimaginative temperament, 
his flair for accuracy and detail, for painstaking research, and 
for the hard facts of reality, seem to designate him as the 
pre-eminent Socratic witness. He was neither taken in by the 
Antisthenian tradition, nor did he during his mature intel- 
lectual life merely follow in the footsteps of his teacher Plato.” 
As a former member of the Platonic Academy it is more than 
probable, however, that he remained essentially an adherent to 
the Platonic tradition of Socrates even after his final break with 
Plato and the Platonic philosophy. We must realize that in this 
respect, then, he always was and always remained to some extent 
partisan. 

The controversies over the sources and materials used by 
Aristotle for his statements concerning Socrates and the Socratic 


™ Tradition has it that Aristotle ‘broke’ with Platonism only after the 
death of Plato (348/47).—Aelius’ (in: Variae Historiae, III, 19; IV, 19) 
and Aristocles’ (in: Eusebius, 15, 3, 2) reports of serious rifts between 
Aristotle and Plato during the lifetime of the latter are otherwise 
unsupported. 
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philosophy are legion.” It is quite possible that he relied on 
some of his own recollections based on oral tradition. It might 
further be presumed that he was familiar with the main features 
of the general Socratic literature of his day. But should we for 
the time being ignore his remarks about Socrates’ enunciations 
on morals or conceptual definitions we are astounded by the 
meagerness of his reports on the historical Socrates.” 

A more competent presentation of Socrates’ views on the 
problem of ethics or morals is to be found in certain passages 
from the Nicomachean Ethics and the Hudemian Ethics,” 
which mainly deal with the (alleged) Socratic thesis that all 
virtues are forms of practical wisdom (¢povycas)"*—a thesis 


7° Compare, for instance, Taylor, A., Varia Socratica, p. 42 ff. 

7 See fragm. 84 (1490 b 8 ff.) ; fragm. 83 (1490 a 21 ff.) ; 1390 b 30 ff.; 
1398 b 29 ff.; fragm. 27 (1479 a 12 ff.) ; fragm. 3 (1474 b 10 ff.) ; fragm. 4 
(1475 a 2ff.); 1393 b 3ff.; 1415 b 30ff.; 1367 b 8 ff.; 1419 a 8ff.; 1398 a 
15 ff.; 183 b 7 ff.; 97 b 21 ff.; 1127 b 25.—We should keep in mind, how- 
ever, that fragm. 83 and 84 (concerning eugenetics) are possibly (compare 
Diogenes Laertius VI, 10), and fragm. 27 definitely spurious. 

17 Jaeger, W. (in: Aristoteles, Grundlegung einer Geschichte seiner Ent- 
wicklung) has put forth conclusive evidence that the Hudemian Ethics 
constitutes an earlier course of lectures by Aristotle, disproving thus the 
old thesis of Stengel, L. (in: “ Uber die unter dem Namen des Aristoteles 
erhaltenen ethischen Schriften,” in: Abhandlungen d. bayr. Akademie d. 
Wissenschaften, 1841) which declares it the work of Aristotle’s disciple 
Eudemus. The Magna Moralia, on the other hand, is probably compiled by 
some unknown Peripatetic and based chiefly on the Hudemian Ethics, but 
also on some parts of the Nicomachean Ethics.—Compare also Arnim, H. 
(“Die drei aristotelischen Ethiken,” in: Sitzwngsbericht der Wiener 
Akademie, 202 (1924), 2d Abhandlung) who insists that the Magna 
Moralia is the first genuine work on ethics by Aristotle. 

7 See 1144 b 18ff.: “Thus some claim that all virtues are forms of 
practical wisdom (¢povices); and in this Socrates was partly correct, 
partly incorrect. For it is erroneous to assume that all virtues are forms 
of practical wisdom. That these virtues could not be without practical 
wisdom is, ‘however, well said ...”; 1144 b 27ff.: “. .. thus Socrates 
opined that all virtues were rational principles (Aéyous) . . .; we, however, 
are of the opinion that virtues are merely related to reason (era réyov)”; 
1116 b 4ff.: “... thus Socrates opined that fortitude is knowledge (or 
human understanding) (émorjun)”; 1145 b 21 ff.: “. . . Socrates opines 
that it would be horrible if some one endowed with right reason should 
nevertheless be guided by something else (but reason). ... Socrates... 
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which Aristotle declares unacceptable. However, when we scan 
more attentively all the Aristotelian statements about Socrates’ 
definitions of the nature of morals and virtues we are struck 
by the fact that in 1144 b 28 ff., Socrates is supposed to have 
called virtues also rational principles (Adyor) ,”° while in 1144 b 
18 ff., he is quoted as describing them as forms of knowledge 
(émuorjpa). Where did Aristotle get this information? Is it 
possible that he borrowed it from Plato’s Protagoras?*® For 
there exists very strong evidence that all those passages in 
Aristotle dealing with Socrates’ moral views bear the closest 
resemblance to certain statements found in the Protagoras.** 
Thus we cannot be certain whether the Aristotelian Socrates is 
but a restatement of the Socrates of Plato’s dialogues, and not, 


starts with the premise that there is no such thing as incontinence; for 
no one acts consciously against his own (rationally best interests, but does 
this merely out of ignorance.” Compare, in this connection, 1147 b 14 ff.; 
1113 b 14ff., which discusses the statement that no one of his own free 
will could be bad.—Turning to the Hudemian Ethics we find 1216 b 2 ff.: 
“., . Socrates opined that the final purpose is the understanding of virtue, 
and (in consequence) investigated the nature of justice, fortitude, and 
other virtues ... He assumed that all virtues were rational knowledge; 
thus the knowledge of what is just would have to coincide with just 
action ... Therefore he investigated as to what virtue might be, and not 
as to how and out of what it might originate.” Compare also 1229 a 15 ff.; 
1230 a 7 ff. (concerning Socrates’ views on the nature of fortitude) ; 1246 b 
34 ff. (where Socrates is accused of having confounded practical wisdom 
(dpéveors) and rational knowledge (émiorjun) ).—Of similar nature are the 
relevant passages from the Magna Moralia. See, for instance, 1182 a 15 ff.; 
1183 b 8 ff. (concerning the ‘scientific nature’ of virtue); 1198 a 10 ff. 
(concerning virtue as reason (Aéyos) ) ; 1190 b 28 ff. (concerning fortitude) ; 
1187 a 7 ff. (concerning the rational determination of morals) ; 1200 b 25 ff. 
(concerning incontinence). 

71144 b 28 ff.— Zeller, E. (in: l.c., vol. II, part 2, p. 312 ff.) claims 
that the word some in 1144 b 18 refers to the Cynics. 

8° Compare Plato’s Protagoras 361 B. 

Compare 1145 b 21 ff. (together with 1147 b 14ff.), with 352 BC, 
357 B-E, 385 BC; 1116 b 4, with 361B and 360D; 1113 b 14ff., with 
358 BC and 345D; 1246 b 34ff., with 352D (also 352B and 357C); 
1230 a 7 ff. (together with 1229 a 15ff.), with 360D and 361B; 1200 b 
27 ff., with 355 A—Compare also 1235 a 37 ff., with Xenophon’s Memora- 


bilia I, 2, 53 ff. 


Socrates—A Source Problem 67 


as it were, the historical Socrates as such.*? On the other hand 
the terms ¢pévycrs and Adyos ** as well as their juxtaposition are 
plainly Aristotelian. This would suggest that the Socratic prob- 
lem, as far as the Aristotelian (and Platonic) testimony is 
concerned, is primarily a terminological one, since Aristotle 
seems merely to present the teachings oi Socrates (and those of 
Plato on Socrates) in a highly developed and specialized termi- 
nology quite unknown to the ‘primitive’ historical Socrates. 
It is in the first place, therefore, the Aristotelian terminology 
describing Socrates which posits the real problem in the ex- 
ploitation of his testimony of Socrates.** For the terminology 
of Socrates in its primitive originality contains practically 
unlimited possibilities for more or less ‘sophisticated’ inter- 
pretations of which everyone is at the same time Socratic, yet 
un-Socratic.*° 
Should we approach the Aristotelian writings on ethics 
without prejudice we must conclude that Aristotle never in- 
tended to discuss the historical Socrates as such. Whenever he 
mentions Socrates he does so primarily in order to set apart his 
own theory of morals from that of Socrates (and Plato). And 
for this rather limited purpose mere references to the Platonic 
Socrates amply suffice. Whether the Socrates who enunciates 
Plato’s views on ethics and morals in the various dialogues is 
actually the historical Socrates makes little difference to 
Aristotle. 


In the Metaphysics Aristotle tells us that Plato, after having 


82 See, however, 1182 a 15ff., where Aristotle mentions Plato as the suc- 
cessor to Socrates, and where he distinguishes between the teachings of 
Plato and those of Socrates. In 1200 b 25 ff., and 1235 a 37, Aristotle( 7?) 


refers to the old (historical?) Socrates in contradistinction to the new 
(Platonic?) Socrates. 


831144 b 18 ff.; 1144 b 28 ff. 
®¢Compare in general the tenor of W. Jaeger’s Aristoteles. 
®5The Socratic term Adyos (from Aéyev) might be just to utter a 


thought, to say something one has thought of, or might mean abstract 
rationality. 
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been associated with Cratylus®** for some time, turned to 
Socrates “who was interested in ethical problems . . . , who 
tried to uncover ethical universals . . . , and who for the first 
time directed scientific thought towards definitions . . .** He 
furthermore states that “... there are two things which in all 
fairness must be acknowledged as achievements of Socrates: 
his quest of the inductive method, and his general definitions; 
for both relate to the principle of human understanding.” * 
According to these statements Socrates actually would have been 
the founder of the inductive as well as conceptualistic method 
in general, at least within the realm of moral speculation. 
There can be little doubt that these Aristotelian passages dedi- 
cated to the (alleged) achievements of Socrates in the field of 
conceptualism form part of Aristotle’s attack upon Plato’s 
theory of Ideas. The very fact that according to Aristotle 
Socrates limited his conceptualistic and inductive method to 
ethical problems leads us to the assumption that he (Aristotle) 
is but repeating an inveterate Academic tradition.*® On the 
other hand these statements also clearly indicate Aristotle’s 
endeavor to delineate Socrates’ contribution to Plato’s doctrine 
of Ideas, and to blame exclusively Plato for the erroneous aspects 
ef this doctrine, while at the same time crediting Socrates with 
its valuable and lasting features. 
It is hard to believe, however, that Aristotle arrived at all 
this without having some definite historical evidence for his 


8° Cratylus was, according to Aristotle (987 a 32), a follower of Hera- 
clitus of Ephesus. Compare Plato, Oratylus 440 D, as against Diogenes 
Laertius III, 6. As to his teachings see Aristotle 1010 a 17 ff.; 987 a 32 ff.; 
Plato’s Theaetetus 179 Eff.; Cratylus 429 D ff. 

87 987 b 1 ff. Compare also 1078 b 17 ff. 


88 1078 b 21 ff. Compare also 1086 b 2 ff.; 642 a 25 ff. 

8° It was generally accepted by the followers of Plato that Socrates had 
laid the groundwork for Plato’s theory of Ideas. We do not know, how- 
ever, on what historical evidence this assumption is based; neither are we 
able to ascertain with any degree of definiteness to what extent, if at all, 
Socrates could be called the precursor of Plato in matters relating to the 


theory of Ideas and its origin. 
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assertions, even should we agree that in matters of historical 
rature he was not always too accurate, particularly when he 
called upon history to bolster his polemics. And this evidence 
we actually find in Xenophon.” We need only compare 1078 b 
17 ff., and Xenophon’s Memorabilia, IV, 6, 13, where the latter 
discusses Socrates’ conceptualism and dialectical method,” and 
where he explains how Socrates in his dialectical discussions 
found and made use of universals in order to form syllogisms.” 
Thus we may safely assume that Xenophon’s Memorabilia, 
especially book IV, chapter 6, contain the main source mate- 
rials from which Aristotle gathered his information about 
Socrates’ inductive method and conceptualism. 


The general trend throughout the different studies on Socra- 
tes is, in accordance with the Aristotelian model, to interpret 
the former exclusively from the standpoint of the history of 
philosophy, thus inviting failure to understand him in the light 
of the cultural and political life of Athens in the second half 
of the fifth century. In this way Socrates has acquired the 
undoubtedly misplaced label of a professional philosopher, of 
the founder of a more or less definite philosophical system or 
school which set itself apart from the traditional Ionian 
physicists of the past in the same way that it was opposed to 
the activities of the so-called Sophists. 


°° We have definite evidence that Aristotle in his State of the Athenians 
made use of Xenophon’s Hellenica (see Busolt, G., “ Aristoteles oder Xeno- 
pkon?,” in: Hermes (1898), p. 72 ff.). We also know that Aristotle’s early 
work Gryllus is dedicated to the memory of Xenophon’s son who died in 
battle. Compare Diogenes Laertius II, 55. Thus we have to assume that 
Aristotle was acquainted with Xenophon and, undoubtedly, with his 
writings. 

** See, in this connection, Xenophon’s Memorabilia III, 3, 9; I, 1, 16; 
I, 4, 6; IV, 2, 14 ff. Compare also Plato’s Gorgias 460 B. 

°? The passages from 1086 b 2 ff. are closely related to 1078 b 17 ff., thus 
equally under the influence of Memorabilia IV, 6; and the same holds true 
for 987 b 1 ff., and 642 a 25 ff. Compare also Xenophon, Memorabilia IV, 
6, 14. 
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The portrait of Socrates in the Clouds of Aristophanes” is 
that of a rather fantastic and unrealistic physicist ** who treats 
simple problems by forging the most abstruse explanations” 
and who in his philosophical conceit replaces the traditional 
gods by nature; yet, on the other hand, who appears as the 
protagonist of those new ideas which turn the stronger argu- 
ment into the weaker, pervert the notion of right and justice, 
and upset the time-honored conceptions of good and evil. At 
approximately the same time Ameipsias wrote his Kévwvos® in 
which Socrates is called the most outstanding Athenian per- 
sonality according to some, but also the greatest living fool. 
Two years later (421) Eupolis in his Flatterers introduced 
Socrates as a beggarly prattler who worries about everything 
else but his own affaiys and how he may sustain his own life. 
Thus, in contradistinction to Aristophanes, Ameipsias and 
Eupolis do not consider Socrates a Sophist or a physicist,’ but 
actually endow him with those traits which not only seem to 
have attracted Antisthenes, but which to some extent correspond 
to Plato’s characterization of Socrates in the Apology.** Thus 
we may safely assume that these general traits of Socrates’ 
personality as expressed in the Kéwvos and the Flatterers par- 


** Written about 423. It is now commonly accepted that the version of 
the Clouds as we possess it today is an unfinished revision of the original 
which Plato knew and rebuked in Apology 19B. The passage in which 
Socrates lets the unjust triumph over the just is part of this revision 
replacing the triumph of the weaker argument over the stronger. 

** Aristophanes probably had in mind Diogenes of Apollonia.—Compare 
Diogenes Laertius IX, 57. 

** This description rather fits Protagoras. Compare Aristotle, 1407 b 6. 
About the different gender of words, see Diels, H., Die Fragmente der Vor- 
sokratiker, fragm. 74, A27. About Protagoras’ life see Diogenes Laertius 
IX, 54. 

*° It is not clear whether this title refers to the music teacher of Socrates 
mentioned in Plato’s Euthydemus 272 C and Menexenus 236 A, or whether 
it just means a worthless person (Kévvos). 

*tIn Plato’s Apology 19 CD Socrates states that he had no part in the 
contemporary discussions concerning ‘ nature.’ 

*§ Compare Apology 32 AB. 
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ticularly Socrates’ refusal to accept any remuneration for his 
teachings as well as his poverty, unselfishness, and honesty were 
common knowledge among the Athenians as early as the middle 
twenties of the fifth century.” 
It is important.to remember, however, that Aristophanes 
attempted to combine in his Socrates two basically different 
types: the meditating, unworldiy physicist like Diogenes of 
Apollonia or Anaxagoras of Clazomenae; and the wordy and 
unscrupulous Sophist as represented by Gorgias, Hippias, 
Prodicus, or Protagoras. There is but‘one explanation for this 
unusual combination: The Clouds is primarily polemical in 
scope; it constitutes a literary attack upon and indictment of 
the modernists by the growing forces of the fundamentalist 
reactionaries who saw in the former a serious threat to the 
moral, legal, and religious tradition of Athens. It is not alto- 
gether surprising that Aristophanes should see in Socrates the 
prototype of such a destructive modernist. For Socrates is not 
only an Athenian citizen — and not merely a foreigner like 
Anaxagoras, Diogenes, or the better known Sophists — but also 
a public figure. Thus Aristophanes is able to prove how deeply 
the poison of modernism had already penetrated the very ranks 
of the Athenians themselves.’ 

Summarizing we may say that the early Platonic dialogues 
certainly contain definite suggestions as to the spirit and direc- 
tion of Socrates’ views on certain subjects. Xenophon on the 
other hand merely furnishes some morsels of additional infor- 
mation which, however, for reasons of his lack of proper 
qualification must be handled with utmost care, and which 
should find their criteria in Plato. Aristotle, again, adds no 


** Thus Plato’s testimony of Socrates in the Apology is not without 
historical support. 

10° Tt is also worthwhile to note that the Aristophantian Socrates is 
placed above all Sophists and physicists in so far as he appears to be the 
first and most outstanding combination of both and, consequently, as the 
leader of a new movement which might be called enlightenment. 
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essentially new material to that already covered by Plato and 
Xenophon. The Athenian comics furnish us with some of the 
‘social’ background of Socrates’ activities, and show how the 
average Athenian citizen reacted to them. 

The problem of Socrates to no small extent rests on the fact 
that, should our information prove correct, he died the death 
of a martyr. It is his death which earned him this partly 
legendary, partly historical nimbus that no scholarly research 
can successfully penetrate in reconstructing the actual truth 
about his life and work. His own disciples, followers, and 
admirers, in the diversity of their philosophical and artistic 
talents as well as in the variety of their philosophical tenden- 
cies and interests, have resurrected the master in manifold 
forms, all of them intangible and elusive in greater or lesser 
degree. This must afford but scant solace to the historian, for 
it actually threatens to snatch Socrates from the firm grip of 
historical truth. But the historian’s loss will always be phi- 


losophy’s gain: Socrates and the Socratic problem have through 
their very lack of scientific definiteness become in a much wider 
sense history of philosophy, philosophia perennis. 


Anton—HermMann CuHrovust 
Cambridge, Mass. 
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How to Think About War and Peace. By Mortimer J. ADLER. New 
York: Simon and Schuster. Pp. xvii + 308. $2.50. 


The graduates from How to Read a Book should be able to take this 
closely reasoned treatise on war and peace thinking in their stride. They 
will also note a demonstration of the power of the hundred best books 
at work in the development of ideas upon very current problems. Here 
Dr. Adler’s thesis is quite simply stated and logically established. The 
one indispensible cause of peace wherever it is desired is government, 
in the full legislative, executive, and judicial meaning of that term. 
The one and only cause of war is anarchy or lack of true government. 
Economic rivalry, cultural antipathies, religious differences, individual 
or class injustices, hate, fear, conflicting philosophies may or may not 
accompany the state of war. But they may also exist in a peaceful 
state,—that tranquility of order which disposes equal and unequal things 
each to its proper place. 

For the development of his thesis the author discusses the problem of 
peace, its probability, possibility and practicality. To the question: Is 
Permanent World Peace Possible?” the pessimist replies negatively, 
insisting that wars are inevitable for a very long time at least, perhaps 
always. The best we can hope for is to make the truces between wars 
as long as possible. The long range optimist insists on an affirmative 
reply. Wars are preventable. There is nothing in man’s nature demand- 
ing them, indeed they are abnormal tc the human species. A diseased 

state accordingly, such as the totalitarian state, is affected least by 
them; whereas the best and most normal state, a democracy, is most 
injured by them. The application of world government as the one 
absolutely necessary cause of world peace means that the various states 
in such a government must give up their external sovereignty, par- 
ticularly their right to declare war on another state, which is tantamount 
to being judge and jury in their own case. Only over affairs within 
their own borders may they retain what is called an internal sovereignty. 
Even here certain fundamental human rights arising from the natural 
moral law must be observed by every member state. Hence the futility, 
in Dr. Adler’s view of the various proposals, including the papal peace 
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plans, which talk about unions of sovereign states, even the smallest 
of them. All of these imply the retention of external sovereignty and 
are really not aiming at permanent peace but only at more or less 
extended truces between world wars which by the very nature of the 
modern world must all be global and ever more frequent. 
Dr. Adler is on the side of the long range optimists. Many signs 
point to the attaining of the objective of relatively permanent world 
peace within the next five hundred years. Now, perhaps for the first 
time, we have enough authentic recorded history to discern a benevolent 
Providence in man’s behalf as men become gradually more free, more 
politically conscious, more given to rule under constitutions as they also 
become more economically, geographically, and socially interdependent 
among themselves. Obstacles such as race prejudices, economic and 
political nationalism, patriotism to small groups, all perhaps rooted“in 
disordered desires, can all be overcome by popular education. Fortu- 
nately wider mass education of today make this a distinct possibility. 
The chief obstacle here is lack of political homogeneity among the 
federated or united states. All member states would have to be brought 
up to some measure of self government. Despotisms cannot unite with 
constitutional states with much hope of success. But here the example 
of our own country, “ Mother America,” in the aid given to the Philip- 
pines, shows what can be done in this regard in a relatively short time. 
The natural law governs all men and is ultimately sufficient to overcome 
all obstacles. 

The writer makes it quite clear that he is concerned with civil peace 
only and for that he maintains only justice is necessary. For the peace 
of God something more is needed, namely the charity of God. For this 
more enduring ‘ pax Christi’ we must not only render to another what 
is his due but wish for him what we wish for ourselves. St. Thomas 
puts it succinctly as follows: “ Love will bring peace within ourselves 
when we love God with our whole hearts, so that we see all things in 
relation to Him; for then all our desires will be part of one single 
desire, and love will bring us peace with one another when we love our 
fellow men as ourselves, for this make us want to fulfill their heart’s 
desire as though it were our own... (justice produces peace because) 
it gets rid of the things that prevent peace: but directly peace is the 
fruit only of love . . . for love is the force that unifies, and peace is 
the unity of desire.” 

Dr. Adler has written a carefully reasoned, thought provoking book, 
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getting down to fundamentals with a simplicity and clarity such as we 
have become accustomed to expect of him in any of his writings. Since 
he admits the necessity of the common moral law for all nations as the 
basis of the efforts of men for permanent world peace we wonder why 
he does not stress even the natural law of charity much more than he 
does. That will certainly be needed for any measure of success in the 
education of the backward races for their proper participation in the 
government of the united nations and in the equally necessary par- 
ticipation in their own internal government. Can there really be a civil 
peace without the peace of God? We think it is as unlikely as the 
moral justice Dr. Adler requires for his world state without religion, 
without world worship of the author of justice. That also is implied 
in the moral law. As long as Dr. Adler is asking the radical surrender 
of external sovereignty of nations to the world state, and we are inclined 
to believe he has established his case in that regard, why not go all the 
way by insisting there can be no international morality in justice without 
religion among nations. Independent or lay morality is just as futile 
in international relations as it is in the moral life of a nation or of 
an individual citizen. Even if lay international justice were possible 
without religion we should still be only in the ante-room to peace for 
“peace is the fruit only of love.’ We question the probability of 
relatively permanent world peace even in the five hundred years Dr. 
Adler generously allows if the acknowledgment of at least the existence 
of God and man’s duty to at least natural worship of God as man’s 
creator, is not made at least as universal as his political education. 
Without that minimum the natural or moral law, Dr. Adler admits as 
necessary, really has no proper meaning. If this were insisted upon the 
rest of the thesis set forth in this treatise seems to deserve the very 
careful attention of all true seekers after permanent world peace. 
Finally we should like to suggest that the author’s criticism of the 
papal peace plans as really aiming at no more than a truce between 
wars, should take into consideration the world position of the Holy 
Father. In the present world temper he can hardly propose what a 
private individual might demand in the way of surrender of external 
sovereignty. For the pope to do that at this time would mean the end 
of any moral influence he might hope to yield towards getting nations 
together for rational discussion of the justice of their conflicting claims. 
The Holy Father must deal with very pressing immediate realities and 
devise a program accordingly, always hoping that if he can get nations 
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to make a first step he will be in a better position to lead them further 
into that realm where true peace may hope to have an abiding place. 

In the last issue of this journal this reviewer, in discussing Father 
Renard’s admirable “ Philosophy of Being,” stated that many of the 
Thomistic texts were not translated. Upon more careful examination 
he now finds that this is not the case. The original observation did not, 
of course, constitute any intrinsic criticism of the work. The reviewer 
was thinking only of its lesser availability to the laity who are today 
so frequently without training in Latin. He is glad that Father Renard 

has really anticipated this need of translation for all the important 

observations of St. Thomas in the consideration of general metaphysics. 

Father Renard’s splendid study should make a most notable contribution 

to that revival of Scholastic Metaphysics which is so desirable in this 


age of irrationality. 
CHaries A. Harr. 


The Catholic University of America. 


Medieval Studies, Vol. V, 1943. Toronto: Pontifical Inst. of Mediev. 
Studies, 333 pp. 

This volume is the worthy successor of those published previously. 
It contains articles of general interest to the student of things medieval, 
as R. J. Scollard’s ‘ List of Photographie Reproductions of Medieval 
Manuscripts in the Library of the Institute,’ and J. T. Muckle’s con- 
tinuation of his valuable list of ‘Greek Works translated into Latin 
before 1350.’ V. L. Kennedy reports on the career and the works of 
Peter of Roissyn, chancellor of Chartres in the early thirteenth century, 
and a writer on liturgy and theology Treatises on liturgy, on the 
Sacraments, on Extreme Unction, and the Manuale de misteriis ecclesie 
are discussed on the basis of the MSS and their contents indicated. 
Other articles are of immediate interest to the philosopher. 

J. Maritain in his essay Sur la doctrine de lV’ Aséite divine (p. 29-50) 
points out that the statement of the identity of esse and essentia in God 
has been misinterpreted by post-Cartesian philosophers so as to signify 
a denial of divine essence, whereas Aquinas, already in De ente, has 
clearly set forth the analogical nature of essentia. The notion as such 
does imply neither matter nor potency; it does so only inasmuch as 
applied to created beings. Existence, too, must be conceived as ‘ varying 
at all degrees of the ontological scale.’ If, however, actus purus is 
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interpreted as pure existence without nature or existence, all the im- 
possibilities caused by the idea of univocity of being are brought back. 
M. M. Marcia writes on ‘The Logos as a Basis for a Doctrine of 
Providence’ (pp. 75-101). Her topic is the Stoic doctrine of the 
all pervading reason and providence which govern the world. Utilizing 
a great number of references she discusses the logos as universal reason, 
as creative force and as pronoia. She then procedes to unravel the 
manifold relations obtaining between Stoic, Platonic and Neo-Platonic 
philosophy The author apparently sides with those who consider the 
ideas in Timaeus as definitely Platonic. It is well known that some 
authorities refuse to credit Plato himself at least with all the words 
put in the mouth of the dialogizing persons. One would have liked to 
see this point discussed as one misses references to the works of Heine- 
mann and Reinhardt on Posidonius. Perhaps, the presentation of the 
problems simplifies things a little; on the complexity of these problems 
much information may be gathered from W. C. Greene’s book Moira, 
Fate, Good, and Evil in Greek Thought, which the author indeed could 
not have known when writing her study. Interesting light falls on the 
modifications certain Stoic notions underwent in Neo-Platonism. 

I. Th. Eschmann contributes ‘ A Thomistic Glossary on the Principle 
of the Preeminence of a Common Good,’ assembling from the works of 
Aquinas all passages dealing with the principle bonum commune 
praefertur bono privato. This article will be very helpful to any student 
of Thomistic moral and social philosophy. 

E. L. Fackenheim noticeably enlarges our ideas on certain aspects of 
Arabian philosophy by translating and commentating from the Encyclo- 
pedia of the Brethren of Purity passages referring to ‘ The Conception 
of Substance in the Philosophy of the Ikwan as-Safa (Brethren of 
Purity).’ The ideas of this sect have been of influence in the 
philosophy of Ibn Gabirol, and thus indirectly of other Arabian and 
Western thinkers. The work was completed before 983 A.D. This 
philosophy attempts a more perfect synthesis of Plotinian emanation- 
istic conceptions with Aristotelian notions, especially in ‘ pursuing the 
continuity of emanation as far down as possible, viz. to . . . Aristo- 
telian first substances.’ This leads to the extreme position that prime 
matter too is comprised among the substances. It is, therefore, ‘ put 
together with all the other spiritual substances (except God) into one 
category of entities which are substances per se.’ It would be im- 
portant to follow up this idea and to unvail its relations to the notion 
of ‘spiritual matter’ characteristic of Gabirol’s thought. 
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By far the largest part of the volume is filled by the conclusion of 
A. D. Menut and A. J. Denomy’s monumental edition of ‘ Maistre 
Nicole d’Oresme Le Livre du Ciel et du Monde.’ Oresme’s text fills 
pp. 167-238. From there to p. 333 we find first a general introduction, 
dealing with Oresme and the origins of this particular work, a list of 
the Bishop’s scientific writings with a valuable discussion of its place 
in the history of scientific thought. Oresme has been somewhat over- 
rated by Duhem and others; he is nonetheless by his critical attitude in 
regard to Aristotelian physics a precursor of the scientific age. After 
briefly surveying the medieval Latin versions of De coelo, the authors 
show that Oresme used William of Moerbecke’s text, which he translated 
into French not without some liberties. Follows a summary of Oresme’s 
commentary which is of great interest to the historian of science. See, 
e. g., his suggestions concerning the motion of the earth, his criticism-of 
the Aristotelian notion of a proportionality of speed and weight of a 
moving body, in which he obviously anticipated much of Galileo’s 
opposition to Aristotelian physics, though of course not on the basis 
of experiments. The author is more in favor of Plato than of the 
Philosopher in many a respect; he takes the latter to task for the notion 
of an undestructible world. It seems notworthy, incidentally, that there 
is apparently no reference to any of the commentaries on the Physics 
or the Parva Naturalia. The editors have added a painstaking study of 
the manuscripts and their dialect, a chapter on the relations between 
the various manuscripts, and 37 pp. of ‘ Word Study,’ a exceedingly 
valuable contribution, because Oresme’s work is at least one of the 
first, perhaps the first French text on science and mathematics; the 
author had to coin new words, so that his text is as much a contribution 
to Romanistic linguistics as to the history of science and natural 
philosophy. The edition and the added remarks are a piece of splendid 
scholarship and conscientious labor. The two editors have made all 
students of such things their debtors. 

The whole volume, indeed, is such as to deserve the most careful 
attention on the part of Medievalists, linguists, philosophers, and 
theologians. Toronto Pontifical Institute must be congratulated for 
this achievement. 

RvupoLPH ALLERS 

The Catholic University of America 
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Naturalism and the Human Spirit, ed. Y. H. Krixortan. New York: 
Columbia University Press, 1944. Pp. x + 397. 


This volume of fifteen essays is a kind of manifesto of Naturalism. 
The contributors discuss various problems from a naturalistic stand- 
point, although they are not fully agreed on the precise nature of 
Naturalism. There are, however, certain fundamental tenets which they 
all apparently consider as valid. The diversity of the topics makes an 
exhaustive report unfeasible. This reviewer feels that he cannot do 
more than indicate the basic position and+give a general characteristic 
of the philosophic attitude expressed. Only some particular propo- 
sitions can be mentioned. 

Any reader coming across a hook of such a title expects to be told, 
first what Naturalism is, then what is thee Human Spirit, finally what 
are their mutual relations. This volume, however, is concerned ex- 
clusively with the first term. ‘Spirit’ is hardly mentioned; the word 
occurs some odd five times. It appears not in the index. It is intro- 
duced, in passing and with more than slight contempt, in the first essay, 
written by Dr. John Dewey himself. Here we read that the philosophers 
of old, Antiquity and Middle-Ages, had attributed to matter ‘low, 
base, inert properties ’ , . . that were the ground for setting it in stark 
opposition to all that is higher,’ especially to ‘something called spirit.’ 
Matter has ‘in modern science’ a signification totally different from 
that it had in these philosophies. It is noteworthy that Dewey here 
assumes, without any effort of justification, the necessity for philosophy 
to accept the idea of matter as harbored by science. In fact, one finds 
throughout all these articles the strongest expression of the ‘ idolatry 
of science,’ characteristic of contemporary Naturalism. It is of course, 
an obviously mistaken conception, when the Naturalist accuses his 
opponents of neglecting, or worse, despising science. They only believe, 
with good reasons, that science does not furnish an all comprising 
‘world picture.’ But the Naturalist takes just this for granted. So 
much so that not one of the contributors makes the slightest attempt at 

justifying this position. Rather, as Dr. Krikorian, in hfs essay ‘A 
Naturalistic View of Mind,’ declares: ‘ For naturalism as a philosophy 
the universal applicability of the experimental method is a basic belief.’ 
If this be so, it would seem the duty of the naturalistic philosopher to 
furnish some ‘experimental’ proof or, at least, to give some plausible 
reasons for his holding this ‘ basic belief.’ But no such proof is given. 
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On the other hand, there is no dearth in attacks against Anti-natural- 
ism, which some writers seem to identify, curiously enough, with 
supernaturalism. One need not believe in any supernatural world to 
assume the existence of a spiritual soul. Nor is it only Scholastic 
philosophy which considers human nature as comprising matter and 
soul. In spite of the interesting analysis of notions like the natural 
and the unnatural by Dr. H. W. Schneider (‘The Unnatural’), no 
clarity is to be had on the exact meaning of ‘nature.’ That anyone 
might consider spirituality as the very characteristic of human nature 
is an idea utterly alien to the naturalist’s philosophy. Nor does this 
philosophy, in its repeated and sometimes violent attacks on ‘ Christian 
philosophy ’ realize the profound differences obtaining between Scholas- 
ticism and certain systems imbued with the spirit of Protestantism. 

This ignorance is the more regrettable, since Dr. Dewey accuses his 
opponents of ‘a serious kind of intellectual carelessness,’ in the like of 
which ‘no naturalist would dare to engage in.’ But he becomes himself 
guilty of the same kind of carelessness for which he so emphatically 
reprehends others. He quotes an article from Catholic World and 
imputes to the author ideas which he did not express, as any reader 
may ascertain, and Dewey might have discovered in the very passage he 
reprints. He takes to task a group of Princeton professors, giving to 
their words a meaning they do not contain. He claims that the com- 
mandment of love is interpreted by the Church as St. Thomas did, who 
in this regard was anything but an innovator, and he goes on to say 
that, according to the Church or Aquinas, nobody can be saved who does 
not share in the sacraments of the Church. Of the veneration this 
same Church has for the Patriarchs and Prophets he apparently never 
heard. 

Naturalism, we are told, is not only the true philosophy, it is also 
to only one to safeguard liberty and democracy. The brotherhood of 
mankind is a ‘ biological fact.’ One wonders how this statement is to 
be proved. No such proof is forthcoming. Thus, the reader is left 
puzzling how possibly a proposition of ethics is to be founded on 
taxonomy. The fact that democracy has been founded when naturalism 
and science were by far not so much in the foreground, does not bother 
the admirer of this particular philosophy. Naturalism alone can save 
democracy, is the contention of Dr. Sidney Hook (‘Naturalism and 
Democracy’). He qualifies ‘the attempt to prove that a consistent 
naturalist or positivist cannot in principle accept the philosophy of 
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democracy’ as the ‘most malicious expression of an attack upon 
naturalism.’ But, then, is it less ‘malicious’ to contend that any non- 
naturalistic philosophy is ipso facto imcompatible with the ideal of 
democracy? The naturalist ‘takes the world as science describes it’; 
where and how science discovers anything pertaining to democracy, is 
again a question the reader asks in vain. 

Some of the articles have little to do with naturalism as such; 
there is, so to say, only a personal union. They might be written, much 
in the same manner, by anyone, whatever his philosophy. Nor is it true 
that certain problems were discovered by the naturalists, as, e.g. Miss 
Th. Z. Lavine pretends (‘ Naturalism and the Sociological Analysis of 
Knowledge’). The same problem, under even the same name, has been 
dealt with extensively in a volume of studies written partly and edited 
by Max Scheler, many years ago. Scheler was no naturalist. 

Dr. Dewey’s article is entitled ‘ Anti-Naturalism in extremis.’ Pre- 
dictions are always precarious. Anti-Naturalism, especially, has been 
proclaimed dead or dying quite often during the last one hundred 
years; it is not dead yet, and it is doubtful whether it is going to die 
at all. The blow, at least, dealt to it in this manifesto is too weak to 
kill even a dying thing. Before the naturalist can hope to do away with 
his opponents he will have to furnish convincing proof not only for 
the ‘universal applicability of the experimental method’ but also for 
the ability of science to describe the world, for the possibility to found 
ethics on biology, and for many others of its contentions which as yet 
are not more than postulates, at their best, and arbitrary claims at 

their worst. 
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